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Direct (D)
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$ 4.4 11/01/2018 M 11,000 11/04/2008 11/04/2018 Common
Stock 11,000 $ 0 0 D

Reporting Owners

Reporting Owner Name / Address
Relationships

Director 10% Owner Officer Other

NAPOLITANO JASON A
3760 ROCKY MOUNTAIN AVENUE
LOVELAND, CO 80538

  COO, Chief
Strategist and
Sec.

Signatures
 /s/ Jason A.
Napolitano 11/02/2018

**Signature of
Reporting Person

Date

Explanation of Responses:
* If the form is filed by more than one reporting person, see Instruction 4(b)(v).

** Intentional misstatements or omissions of facts constitute Federal Criminal Violations. See 18 U.S.C. 1001 and 15 U.S.C. 78ff(a).

(1) Includes one share jointly owned with Robert Grieve.

(2) Mr. Napolitano disclaims beneficial ownership of all securities of the Issuer owned by his wife.

(3) Mr. Napolitano offered to deliver 472 shares and pay $20.00 in cash to fulfill all exercise price obligations for stock option exercises
referenced herein.

Note: File three copies of this Form, one of which must be manually signed. If space is insufficient, see Instruction 6 for procedure.
Potential persons who are to respond to the collection of information contained in this form are not required to respond unless the form displays
a currently valid OMB number. p;  (a)   Subject to the receipt of Parent Stockholder Approval, Parent shall take all
necessary actions to cause the Parent Charter Amendment to become effective at or immediately following the
Effective Time, and Parent's Amended and Restated Certificate of Incorporation, as amended by the Parent Charter
Amendment, shall be the certificate of incorporation of Parent until thereafter amended in accordance with the
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provisions thereof and applicable Law.

        (b)   Parent shall take all necessary actions to cause the by-laws of Parent to be amended and restated as of the Effective Time in the form
attached hereto as Exhibit B (with such changes as necessary to reflect the applicable provisions based on the actual Closing Date).

        Section 2.9    Alternative Structures.     The parties agree to reasonably cooperate in the consideration and implementation of alternative
structures to effect the business combination contemplated by this Agreement as long as any such alternative structure does not (a) impose any
material delay on, or condition to, the consummation of the Merger, (b) cause any condition set forth in Article VII to not be capable of being
satisfied (unless duly waived by the party entitled to the benefits thereof), or (c) adversely affect any of the parties hereto or either of the parties'
stockholders.

 ARTICLE III

CONVERSION OF SHARES; EXCHANGE OF CERTIFICATES

         Section 3.1    Effect on Capital Stock.     At the Effective Time, by virtue of the Merger and without any further action on the part of the
Company, Merger Sub or the holders of any securities of the Company or Merger Sub:

        (a)    Conversion of Company Common Stock.    Subject to Sections 3.1(b) and 3.1(d), each share of common stock of the
Company, par value $0.001 per share ("Company Common Stock"), issued and outstanding immediately prior to the Effective Time
(each such share, a "Share"), excluding any Cancelled Shares, shall at the Effective Time automatically be converted into the right to
receive, 0.1216 (the "Exchange Ratio") fully paid and nonassessable shares of Parent Common Stock (the "Merger Consideration").
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        (b)    Cancellation of Shares.    Each Share that is owned directly or indirectly by Parent or Merger Sub or any of their respective
Subsidiaries immediately prior to the Effective Time or held directly or indirectly by the Company or any of its Subsidiaries
immediately prior to the Effective Time (in each case, other than the Reserved Shares and any other Shares held by such Persons on
behalf of third parties) (the "Cancelled Shares") shall, by virtue of the Merger and without any further action on the part of any Person,
be cancelled and shall cease to exist, and no consideration shall be delivered in exchange for such cancellation.

        (c)    Conversion of Merger Sub Common Stock.    Each share of common stock, par value $0.01 per share, of Merger Sub issued
and outstanding immediately prior to the Effective Time shall automatically be converted into and become one validly issued, fully
paid and nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation and shall constitute the only
outstanding shares of capital stock of the Surviving Corporation. From and after the Effective Time, all certificates representing the
common stock of Merger Sub shall be deemed for all purposes to represent the number of shares of common stock of the Surviving
Corporation into which they were converted in accordance with the immediately preceding sentence.

        (d)    Fractional Shares.

          (i)  No fractional shares of Parent Common Stock shall be issued in the Merger, but in lieu thereof each former holder
of Shares otherwise entitled to a fractional share of Parent Common Stock (after aggregating all fractional shares of Parent
Common Stock issuable to such holder) will be entitled to receive, from the Exchange Agent in accordance with the
provisions of this Section 3.1(d), a cash payment in lieu of such fractional share of Parent Common Stock representing such
holder's proportionate interest, if any, in the proceeds from the sale by the Exchange Agent (reduced by any fees of the
Exchange Agent attributable to such sale) in one or more transactions of shares of Parent Common Stock equal to the excess
of (A) the aggregate number of shares of Parent Common Stock to be delivered to the Exchange Agent by Parent pursuant to
Section 3.2(a) over (B) the aggregate number of whole shares of Parent Common Stock to be distributed to the holders of
Shares pursuant to Section 3.2(b) (such excess, the "Excess Shares"). The parties acknowledge that payment of the cash
consideration in lieu of issuing fractional shares of Parent Common Stock was not separately bargained-for consideration but
merely represents a mechanical rounding off for purposes of avoiding the expense and inconvenience to Parent that would
otherwise be caused by the issuance of fractional shares of Parent Common Stock. As soon as reasonably practicable after
the Effective Time, the Exchange Agent, as agent for the holders of Shares that would otherwise receive fractional shares of
Parent Common Stock, shall sell the Excess Shares at the then-prevailing prices on the New York Stock Exchange (the
"NYSE") in the manner provided in Section 3.1(d)(ii).

         (ii)  The sale of the Excess Shares by the Exchange Agent, as agent for the holders of Shares that would otherwise
receive fractional shares of Parent Common Stock, shall be executed on the NYSE through one or more member firms of the
NYSE and shall be executed in round lots to the extent practicable. Until the proceeds of such sale or sales have been
distributed to the holders of Shares, the Exchange Agent shall hold such proceeds in trust for the holders of Shares that
would otherwise receive fractional shares of Parent Common Stock (the "Common Shares Trust"). The Exchange Agent
shall determine the portion of the Common Shares Trust to which each former holder of Shares shall be entitled, if any, by
multiplying (A) the amount of the aggregate proceeds comprising the Common Shares Trust by (B) a fraction, (x) the
numerator of which is the amount of the fractional share interest to which such former holder of Shares would otherwise be
entitled and (y) the denominator of which is the aggregate amount of fractional share interests to which all holders of Shares
would otherwise be entitled.
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        (iii)  As soon as practicable after the determination of the amount of cash, if any, to be paid to holders of Shares in lieu
of any fractional shares of Parent Common Stock, the Exchange Agent shall make available such amounts to such holders of
shares of Parent Common Stock without interest, subject to and in accordance with Section 3.2.

        (e)    Adjustments to the Exchange Ratio.    If at any time during the period between the date of this Agreement and the Effective
Time, any change in the outstanding shares of capital stock of the Company or Parent (or any other securities convertible therefor or
exchangeable thereto) shall occur as a result of any reclassification, stock split (including a reverse stock split) or combination,
exchange or readjustment of shares, or any stock dividend or stock distribution with a record date during such period, the Exchange
Ratio, the Merger Consideration and any other similarly dependent items shall be equitably adjusted to provide to Parent, Merger Sub
and the holders of Shares the same economic effect as contemplated by this Agreement prior to such action, and thereafter, all
references in this Agreement to the "Exchange Ratio" shall be references to the Exchange Ratio as so adjusted; provided, however, that
nothing in this Section 3.1(e) shall be deemed to permit or authorize any party hereto to effect any such change that it is not otherwise
authorized or permitted to undertake pursuant to this Agreement. For the avoidance of doubt, the issuance or distribution of Reserved
Shares shall not give rise to any adjustment under the terms of this Section 3.1(e).

        Section 3.2    Exchange of Shares.

        (a)    Exchange Agent.    Prior to the Effective Time, Parent shall appoint an exchange agent reasonably acceptable to the
Company (the "Exchange Agent") for the purpose of exchanging Shares for the Merger Consideration. Prior to the Effective Time,
Parent shall deposit, or shall cause to be deposited, with the Exchange Agent, in trust for the benefit of holders of the Shares and the
Company RSUs, shares of Parent Common Stock in book-entry form issuable pursuant to Section 3.1(a). Following the Effective
Time, Parent agrees to make available to the Exchange Agent, from time to time as needed, cash sufficient to pay any dividends and
other distributions pursuant to Section 3.2(c). All book-entries representing shares of Parent Common Stock (including the amount of
any dividends or other distributions payable with respect thereto pursuant to Section 3.2(c) and cash in lieu of any fractional shares of
Parent Common Stock to be paid pursuant to Section 3.1(d)) are hereinafter referred to as the "Exchange Fund".

        (b)    Exchange Procedures.    As soon as reasonably practicable after the Effective Time and in any event not later than the fifth
Business Day following the Effective Time, Parent shall cause the Exchange Agent to transmit (or mail in the case of certificated
Shares) to each former holder of Shares, which at the Effective Time were converted into the right to receive the Merger Consideration
pursuant to Section 3.1, (i) a letter of transmittal (which shall specify that delivery shall be effected, and that risk of loss and title to the
Shares shall pass, only upon delivery of the Shares to the Exchange Agent and which shall be in form and substance reasonably
satisfactory to Parent and the Company) and (ii) instructions for use in effecting the surrender of the Shares in exchange for whole
shares of Parent Common Stock, cash in lieu of any fractional shares of Parent Common Stock pursuant to Section 3.1(d) and any
dividends or other distributions payable pursuant to Section 3.2(c). Upon surrender of Shares for cancellation and exchange to the
Exchange Agent, together with such letter of transmittal, duly completed and validly executed in accordance with the instructions
thereto, and such other documents as may reasonably be required by the Exchange Agent, the holder of such Shares shall be entitled to
receive in exchange therefor that number of whole shares of Parent Common Stock (after taking into account all Shares surrendered by
such holder) to which such holder is entitled pursuant to Section 3.1 (which shall be in uncertificated book entry form unless a
physical certificate is requested), payment by check in lieu of fractional shares of Parent Common Stock which such holder is entitled
to receive pursuant to Section 3.1(d) and any dividends or distributions payable pursuant to Section 3.2(c),
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and the Shares so surrendered shall forthwith be cancelled. If any portion of the Merger Consideration is to be registered in the name
of a Person other than the Person in whose name the applicable surrendered Share is registered, it shall be a condition to the
registration thereof that the surrendered Share be in proper form for transfer and that the Person requesting such delivery of the Merger
Consideration pay any transfer or other similar Taxes required as a result of such registration in the name of a Person other than the
registered holder of such Share or establish to the satisfaction of the Exchange Agent that such Tax has been paid or is not payable.
Until surrendered as contemplated by this Section 3.2(b), each Share shall be deemed at any time after the Effective Time to represent
only the right to receive the Merger Consideration (and any amounts to be paid pursuant to Section 3.1(d) or Section 3.2(c)) upon such
surrender. No interest shall be paid or shall accrue on any amount payable pursuant to Section 3.1(d) or Section 3.2(c).

        (c)    Distributions with Respect to Unexchanged Shares.    No dividends or other distributions with respect to shares of Parent
Common Stock with a record date after the Effective Time shall be paid to the holder of any unsurrendered Share with respect to the
shares of Parent Common Stock represented thereby, and no cash payment in lieu of fractional shares of Parent Common Stock shall
be paid to any such holder pursuant to Section 3.1(d), until such Share has been surrendered in accordance with this Article III. Subject
to applicable Law, following surrender of any such Share, there shall be paid to the record holder thereof, without interest, (i) promptly
after such surrender, the number of whole shares of Parent Common Stock issuable in exchange therefor pursuant to this Article III,
together with any cash payable in lieu of any fractional share of Parent Common Stock to which such holder is entitled pursuant to
Section 3.1(d) and the amount of any dividends or other distributions with a record date after the Effective Time theretofore paid with
respect to such whole shares of Parent Common Stock and (ii) at the appropriate payment date (if any), the amount of dividends or
other distributions with a record date after the Effective Time and a payment date subsequent to such surrender payable with respect to
such whole shares of Parent Common Stock.

        (d)    No Further Ownership Rights in Company Common Stock; Closing of Transfer Books.    All shares of Parent Common
Stock issued upon the surrender for exchange of Shares in accordance with the terms of this Article III and any cash paid pursuant to
Section 3.1(d) or Section 3.2(c) shall be deemed to have been issued (or paid) in full satisfaction of all rights pertaining to the Shares.
After the Effective Time, the stock transfer books of the Company shall be closed, and there shall be no further registration of transfers
on the stock transfer books of the Surviving Corporation of the Shares which were outstanding immediately prior to the Effective
Time. If, after the Effective Time, Shares are presented to the Surviving Corporation or the Exchange Agent for any reason, they shall
be cancelled and exchanged as provided in this Article III.

        (e)    Termination of Exchange Fund.    Any portion of the Exchange Fund (including the proceeds of any investments thereof)
that remains undistributed to the former holders of Shares for one year after the Effective Time shall be delivered to Parent upon
demand, and any former holders of Shares who have not theretofore complied with this Article III shall thereafter look only to Parent
for payment of their claim for the Merger Consideration, any cash in lieu of any fractional shares of Parent Common Stock pursuant to
Section 3.1(d) and any dividends or distributions pursuant to Section 3.2(c).
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        (f)    No Liability.    Notwithstanding anything in this Agreement to the contrary, none of the Company, Parent, Merger Sub, the
Surviving Corporation, the Exchange Agent or any other Person shall be liable to any former holder of Shares for any amount properly
delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law.

        (g)    Withholding Taxes.    The Exchange Agent, the Surviving Corporation and Parent shall be entitled to deduct and withhold
from the consideration otherwise payable under this Agreement to any former holder of Shares or holder of Company RSUs, such
amounts as are required to be withheld or deducted under the Code or any provision of U.S. state, local or foreign Tax Law with
respect to the making of such payment. To the extent that amounts are so withheld or deducted and paid over to the applicable
Governmental Entity, such withheld or deducted amounts shall be treated for all purposes of this Agreement as having been paid to the
holder of the Shares or holder of the Company RSUs, in respect of which such deduction and withholding were made.

        (h)    Lost, Stolen or Destroyed Certificates.    In the event any certificate formerly representing Shares shall have been lost, stolen
or destroyed, upon the making of an affidavit of that fact by the Person claiming such certificate to be lost, stolen or destroyed and, if
requested by Parent or the Surviving Corporation, the delivery by such Person of a bond (in such amount as Parent or the Surviving
Corporation may reasonably direct) as indemnity against any claim that may be made against the Exchange Agent, Parent or the
Surviving Corporation on account of the alleged loss, theft or destruction of such certificate, the Paying Agent will issue in exchange
for such lost, stolen or destroyed certificate the Merger Consideration deliverable in respect thereof as determined in accordance with
this Article III.

        Section 3.3    No Dissenters' Rights.     In accordance with Section 262 of the DGCL, no appraisal rights shall be available to holders of
Company Common Stock in connection with the Merger.

 ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

        Except as disclosed in (1) any Company SEC Documents filed with or furnished to the SEC at least two Business Days prior to the date
hereof (excluding any disclosures set forth in any "risk factor" or "forward looking statements" section) where the relevance of the information
as an exception to (or disclosure for purposes of) a particular representation is reasonably apparent on the face of such disclosure (provided, that
this clause (1) shall not apply to any representations or warranties set forth in Section 4.2) and including for these purposes any document
included in the exhibit list in any Company SEC Document, or (2) the disclosure schedule delivered by the Company to Parent prior to the
execution of this Agreement (the "Company Disclosure Schedule") (each section of which qualifies the correspondingly numbered
representation, warranty or covenant if specified therein and such other representations, warranties or covenants where its relevance as an
exception to (or disclosure for purposes of) such other representation, warranty or covenant is reasonably apparent from a reading of such
disclosure, the Company represents and warrants to Parent and Merger Sub as follows:

        Section 4.1    Qualification, Organization, Subsidiaries, etc.

        (a)   The Company is duly incorporated, validly existing and in good standing under the Laws of the State of Delaware and has all
requisite corporate power and authority to own, lease and operate its properties and assets, to carry on its business as presently
conducted and to perform its material obligations under all Company Material Contracts to which it is a party or under which it is
bound. The Company is qualified to do business and is in good standing as a foreign corporation in each jurisdiction where the
ownership, leasing or operation of its assets or properties or conduct of its business requires such qualification, except where the
failure to be so qualified or in good

A-19

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 7



Table of Contents

standing would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

        (b)   Each of the Company's Subsidiaries is a legal entity duly organized, validly existing and in good standing under the Laws of
its respective jurisdiction of organization and has all requisite corporate or similar power and authority to own, lease and operate its
properties and assets, to carry on its business as presently conducted and to perform its material obligations under all Company
Material Contracts to which it is a party or under which it is bound, and is qualified to do business and is in good standing as a foreign
corporation in each jurisdiction where the ownership, leasing or operation of its assets or properties or conduct of its business requires
such qualification, except where the failure to be so organized, validly existing, qualified or in good standing, or to have such power or
authority, would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

        (c)   The Company has publicly filed with the SEC or made available to Parent prior to the date of this Agreement a true and
complete copy of the Company's certificate of incorporation and by-laws, each as amended through the date hereof (collectively, the
"Company Organizational Documents").

        Section 4.2    Capital Stock.

        (a)   The authorized capital stock of the Company consists of 2,000,000,000 shares of Company Common Stock and 125,000,000
shares of preferred stock, par value $0.001 per share ("Company Preferred Stock"). As of July 18, 2012, (i) 771,594,084 shares of
Company Common Stock were issued and outstanding, (ii) 1,306,411 shares of Company Common Stock held in reserve in
satisfaction of the terms of the Plan of Reorganization (the "Reserved Shares"), (iii) no shares of Company Common Stock were held
in treasury, (iv) 29,442,308 shares of Company Common Stock were issuable pursuant to the Company Stock Plans in respect of
outstanding Company Stock Options and Company RSUs, (v) no shares of Company Preferred Stock were issued or outstanding and
(vi) 2,000,000 shares of Company Preferred Stock were designated as Series A Preferred Stock and reserved and available for issuance
pursuant to the Company Rights Agreement. Section 4.2(a) of the Company Disclosure Schedule sets forth each Company Stock
Option and Company RSU outstanding as of July 18, 2012, including the number of shares of Company Common Stock subject to
such Company Stock Option or Company RSU, and the exercise price for any Company Stock Option, all of which were granted
under the Company Stock Plans. All outstanding shares of Company Common Stock are duly authorized, validly issued, fully paid and
nonassessable and free of pre-emptive rights and all shares of Company Common Stock reserved for issuance as noted in clause (iii),
when issued in accordance with the respective terms thereof, will be duly authorized, validly issued, fully paid and nonassessable and
free of pre-emptive rights.

        (b)   Other than (i) Shares which may be issued under the Plan of Reorganization and (ii) Shares which may be issued upon the
exchange of Company Rights pursuant to and accordance with the Company Rights Agreement, there are no outstanding
subscriptions, options, "phantom" stock rights, stock appreciation rights, stock-based performance units or other equity based awards,
warrants, calls, convertible securities or other similar rights, agreements or commitments relating to the issuance of capital stock to
which the Company or any of its Subsidiaries is a party obligating the Company or any of its Subsidiaries to (A) issue, transfer or sell
any shares of capital stock or other equity interests of the Company or any Subsidiary of the Company or securities convertible into or
exchangeable for such shares or equity interests, (B) grant, extend or enter into any such subscription, option, warrant, call, convertible
securities or other similar right, agreement or arrangement, (C) redeem or otherwise acquire any such shares of capital stock or other
equity interests, or (D) give any Person the right to receive any economic
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benefit or right similar to or derived from the economic benefits and rights accruing to holders of equity securities of the Company or
any of its Subsidiaries.

        (c)   Neither the Company nor any of its Subsidiaries has outstanding bonds, debentures, notes or other indebtedness, the holders
of which have the right to vote (or which are convertible into or exercisable for securities having the right to vote) with the
stockholders of the Company on any matter.

        (d)   There are no voting trusts or other agreements or understandings to which the Company or any of its Subsidiaries is a party
with respect to the voting or registration of the capital stock or other equity interest of the Company or any of its Subsidiaries.

        (e)   The Company has delivered or made available to Parent an accurate and complete copy of the Company Stock Plans and the
forms of agreement underlying Company Stock Options and Company RSUs granted under the Company Stock Plans (collectively,
"Company Equity Awards"). There have been no repricings of any Company Stock Options through amendments, cancellation and
reissuance or other means during the current or prior two calendar years. None of the Company Equity Awards have been granted in
contemplation of the Merger or the transactions contemplated in this Agreement and, except for grants made in accordance with
Section 6.1(b)(iv) or (xiii), no Company Equity Awards have been granted since May 10, 2012. None of the Company Stock Options
was granted with an exercise price below or deemed to be below the per Share closing price (or in the case of grants made before
December 3, 2010, the average high-low trading price) on the NYSE on the date of grant. All grants of Company Equity Awards were
validly made and properly approved by the Board of Directors of the Company (or a duly authorized committee or subcommittee
thereof) in compliance with all applicable Law and recorded on the consolidated financial statements of the Company in accordance
with GAAP, and, where applicable, no such grants involved any "back dating," "forward dating" or similar practices with respect to
grants of Company Stock Options.

        (f)    All of the outstanding capital stock of, or other equity or voting interest in, each Subsidiary of the Company (i) are duly
authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights and (ii) are owned, directly or indirectly, by the
Company, free and clear of all Liens (other than Permitted Liens) and free of any other restriction (including any restriction on the
right to vote, sell or otherwise dispose of such capital stock or other equity or voting interest) that would prevent the operation by the
Surviving Corporation of such Subsidiary's business as presently conducted. No Subsidiary of the Company owns, directly or
indirectly, any Company Common Stock or Company Preferred Stock.

        Section 4.3    Corporate Authority Relative to this Agreement; No Violation.

        (a)   The Company has all requisite corporate power and authority to enter into this Agreement and, subject to receipt of the
Company Stockholder Approval, to consummate the transactions contemplated hereby. The execution and delivery of this Agreement
and the consummation of the transactions contemplated hereby have been duly and validly authorized by the Board of Directors of the
Company and, except for the Company Stockholder Approval, no other corporate proceedings on the part of the Company are
necessary to authorize the consummation of the transactions contemplated hereby. This Agreement has been duly and validly executed
and delivered by the Company and, assuming this Agreement constitutes the legal, valid and binding agreement of Parent and Merger
Sub, constitutes the legal, valid and binding agreement of the Company, enforceable against the Company in accordance with its
terms, except that (i) such enforcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or other
similar Laws, now or hereafter in effect, relating to creditors' rights generally and (ii) equitable remedies of specific performance and
injunctive and other forms of equitable
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relief may be subject to equitable defenses and to the discretion of the court before which any proceeding therefor may be brought
(clauses (i) and (ii), the "Enforceability Exceptions").

        (b)   Except as may be required under or in relation to (i) the DGCL, (ii) the Securities Exchange Act of 1934 (the "Exchange
Act"), (iii) the Securities Act of 1933 (the "Securities Act"), (iv) the rules and regulations of the NYSE, (v) the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the "HSR Act"), (vi) the Federal Power Act, as amended (the "FPA"), and the
approval of the Federal Energy Regulatory Commission (the "FERC") thereunder (the "FERC Approval"), (vii) the rules and
regulations of the Public Utility Commission of Texas (the "PUCT") and the approval of the PUCT thereunder, or PUCT's
determination that no such approval is required, (viii) the New York Public Service Law, as amended, (the "PSL") (including §69 and
§70 thereof) and the approval of the New York Public Service Commission (the "NYPSC") thereunder, or NYPSC's determination that
no such approval is required, (ix) the rules and regulations of the California Public Utilities Commission (the "CPUC"), (x) the rules
and regulations of the Nuclear Regulatory Commission ("NRC") and the approval of the NRC thereunder, or the NRC's determination
that no such approval is required, (xi) pre-approvals of license transfers by the Federal Communications Commission (the "FCC") and
(xii) the approvals set forth in Section 4.3(b) of the Company Disclosure Schedule (the approvals or other actions contemplated by
clauses (i) through (xi), collectively, the "Company Approvals"), and, subject to the accuracy of the representations and warranties of
Parent and Merger Sub in Section 5.3(b), no authorization, consent, order, license, permit or approval of, or registration, declaration,
notice or filing with, any United States, state of the United States or foreign governmental or regulatory agency, commission, court,
body, entity or authority (each, a "Governmental Entity") is necessary, under applicable Law, for the consummation by the Company
of the transactions contemplated by this Agreement, except for such authorizations, consents, approvals or filings that are not required
to be obtained or made prior to consummation of such transactions or that, if not obtained or made, would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect.

        (c)   The execution and delivery by the Company of this Agreement do not, and, except as described in Section 4.3(b), the
consummation of the transactions contemplated hereby and compliance with the provisions hereof will not (i) result in any violation
of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration
of any material obligation or to the loss of a material benefit under any loan, guarantee of indebtedness or credit agreement, note,
bond, mortgage, indenture, lease, agreement, contract, instrument, permit, concession, franchise, right or license binding upon the
Company or any of its Subsidiaries or result in the creation of any liens, claims, mortgages, encumbrances, pledges, deed of trust,
security interests, equities or charges of any kind (each, a "Lien"), other than any Company Permitted Liens, in each case, upon any of
the properties or assets of the Company or any of its Subsidiaries, (ii) conflict with or result in any violation of any provision of the
certificate of incorporation or by-laws or other equivalent organizational document, in each case as amended or restated, of the
Company or any of its Subsidiaries or (iii) conflict with or violate any applicable Law, other than, in the case of clauses (i) and (iii),
any such violation, conflict, default, termination, cancellation, acceleration, right, loss or Lien that would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect.

        (d)   The Board of Directors of the Company has, at a meeting duly called and held, duly adopted resolutions (i) determining that
it is in the best interest of the Company and its stockholders, and declaring it advisable, to enter into this Agreement, (ii) authorizing
and approving the execution, delivery and performance of this Agreement in accordance with its terms and the consummation of the
transactions contemplated hereby, including the Merger,
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(iii) directing that the adoption of this Agreement be submitted to a vote at a meeting of the Company's stockholders,
(iv) recommending that the Company's stockholders adopt this Agreement (this clause (iv), the "Company Recommendation"),
(v) rendering the restrictions in Part II of Article Twelve of the Company's certificate of incorporation (the "Charter Restrictions")
inapplicable to the transactions contemplated by this Agreement (including the Merger), and (vi) rendering the restrictions on
"business combinations" (as defined in Section 203 of the DGCL) as set forth in Section 203 of the DGCL (the "DGCL 203
Restrictions") inapplicable to this Agreement and the transactions contemplated hereby (including the Merger), which resolutions, as
of immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn.

        Section 4.4    Reports and Financial Statements.

        (a)   The Company and each of its Subsidiaries has filed or furnished all forms, documents and reports required to be filed or
furnished prior to the date hereof by it with the Securities and Exchange Commission (the "SEC") since January 1, 2011 (the
"Company SEC Documents"). As of their respective dates or, if amended, as of the date of the last such amendment, the Company
SEC Documents complied in all material respects with the requirements of the Securities Act and the Exchange Act, as the case may
be, and none of the Company SEC Documents contained any untrue statement of a material fact or omitted to state any material fact
required to be stated therein or necessary to make the statements therein, in light of the circumstances under which they were made,
not misleading. None of the Company's Subsidiaries, except GenOn Americas Generation, LLC and GenOn Mid-Atlantic, LLC, is
required to file any forms, reports or other documents with the SEC.

        (b)   The consolidated financial statements (including all related notes and schedules) of the Company included in the Company
SEC Documents (i) have been prepared from, and are in accordance with, the books and records of the Company and its Subsidiaries,
(ii) fairly present in all material respects the consolidated financial position of the Company and its consolidated Subsidiaries, as at the
respective dates thereof, and the consolidated results of their operations and their consolidated cash flows for the respective periods
then ended (subject, in the case of the unaudited statements, to normal year-end audit adjustments and to any other adjustments
described therein, including the notes thereto), and (iii) have been prepared in accordance with United States generally accepted
accounting principles ("GAAP") applied on a consistent basis during the periods involved (except as may be indicated therein or in the
notes thereto). The books and records of the Company and its Subsidiaries have been and are being maintained in all material respects
in accordance with GAAP. Neither the Company nor any of its Subsidiaries has or is subject to any "off-balance sheet arrangement"
(as defined in Item 303(a)(4)(ii) of Regulation S-K promulgated under the Securities Act), where the result, purpose or intended effect
of such arrangement is to avoid disclosure of any transaction involving, or liabilities of, the Company or any of its Subsidiary's in the
Company's or such Subsidiary's published financial statements or other Company SEC Documents.

        Section 4.5    Internal Controls and Procedures.     The Company has established and maintains disclosure controls and procedures and
internal control over financial reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the Exchange
Act) as required by Rule 13a-15 and Rule 15d-15 under the Exchange Act. The Company's disclosure controls and procedures are reasonably
designed to ensure that all material information required to be disclosed by the Company in the reports that it files or furnishes under the
Exchange Act is recorded, processed, summarized and reported within the time periods specified in the rules and forms of the SEC, and that all
such material information is accumulated and communicated to the Company's management as appropriate to allow timely decisions regarding
required disclosure and to make the certifications required pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act of 2002 (the
"Sarbanes-Oxley
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Act"). The Company's management has completed an assessment of the effectiveness of the Company's internal control over financial reporting
in compliance with the requirements of Section 404 of the Sarbanes-Oxley Act for the year ended December 31, 2011, and such assessment
concluded that such controls were effective. No executive officer of the Company has failed to make the certifications required of him or her
under Section 302 or 906 of the Sarbanes-Oxley Act with respect to any Company SEC Document, except as disclosed in certifications filed
with the Company SEC Documents. Neither the Company nor any of its executive officers has received notice from any Governmental Entity
challenging or questioning the accuracy, completeness, form or manner of filing of such certifications. Since the enactment of the Sarbanes
Oxley Act, neither the Company nor any of its Subsidiaries has made or permitted to remain outstanding any prohibited loans to any executive
officer of the Company (as defined in Rule 3b-7 under the Exchange Act) or director of the Company or any of its Subsidiaries.

        Section 4.6    No Undisclosed Liabilities.     Except (a) as reflected or reserved against in the Company's consolidated balance sheets (or the
notes thereto) included in the Company SEC Documents, (b) as permitted or contemplated by this Agreement, (c) for liabilities and obligations
incurred since December 31, 2011 in the ordinary course of business consistent with past practice and (d) for liabilities or obligations which
have been discharged or paid in full in the ordinary course of business, as of the date hereof, neither the Company nor any Subsidiary of the
Company has any liabilities or obligations of any nature, whether or not accrued, contingent or otherwise, that would be required by GAAP to be
reflected on a consolidated balance sheet of the Company and its consolidated Subsidiaries (or in the notes thereto), other than those which
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.

        Section 4.7    Compliance with Law; Permits.

        (a)   The Company and each of its Subsidiaries are, and since January 1, 2010 have been, in compliance with and are not in
default under or in violation of any applicable federal, state, local or foreign law, statute, ordinance, rule, regulation, Order or agency
requirement of any Governmental Entity or any common law (collectively, "Laws" and each, a "Law"), except where such
non-compliance, default or violation would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Since January 1, 2010, neither the Company nor any of its Subsidiaries has received any written notice or, to the
Company's Knowledge, other communication from any Governmental Entity regarding any actual or possible violation of, or failure to
comply with, any Law, except as would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect.

        (b)   The Company and its Subsidiaries are in possession of all franchises, grants, authorizations, licenses, permits, easements,
variances, exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and Orders of any
Governmental Entity, and all rights under any Company Material Contract with any Governmental Entity, necessary for the Company
and its Subsidiaries to own, lease and operate their properties and assets or to carry on their businesses as they are now being
conducted (the "Company Permits"), except where the failure to have any of the Company Permits would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect. All Company Permits are valid and in full force and
effect, and no suspension or cancellation of any such Company Permits is pending or, to the Company's Knowledge, threatened,
except where the failure to be in full force and effect or for such suspensions or cancellations that would not reasonably be expected to
have, individually or in the aggregate, a Company Material Adverse Effect. The Company and each of its Subsidiaries are in
compliance in all respects with the terms and requirements of such Company Permits, except where the failure to be in compliance
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
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        Section 4.8    Environmental Laws and Regulations.     Except as would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect: (i) no notice, notification, demand, request for information, citation, summons, complaint or
Order has been received, no penalty has been assessed, and, to the Knowledge of the Company, no investigation, action, claim, suit or
proceeding is pending or is threatened by any Governmental Entity or other Person relating to the Company or any Subsidiary of the Company
or, to the Knowledge of Company and its Subsidiaries, against any Person whose liability the Company or any of its Subsidiaries has or may
have retained or assumed either contractually or by operation of law, and relating to or arising out of any Environmental Law, (ii) the Company
and its Subsidiaries are, and except for matters that have been fully resolved with the applicable Governmental Entity, since January 1, 2009
have been in compliance with all Environmental Laws (which compliance includes, but is not limited to, possession of all permits, franchises,
grants, authorizations, licenses, easements, variances, exceptions, consents, certificates, approvals, clearances, permissions, qualifications and
registrations and orders required under Environmental Laws for the conduct of their business or the occupation of their properties and
compliance with the terms and conditions thereof), (iii) the Company is not conducting or paying for any response or corrective action under any
Environmental Law at any location, (iv) there has been no release, treatment, storage, disposal, arrangement for or permission to dispose of,
transportation, handling, manufacturing, or distribution of, or exposure of any Person to, any Hazardous Materials at any real property currently
or, to the Knowledge of the Company, formerly owned, leased or operated by the Company or any Subsidiary of the Company or, to the
Knowledge of the Company, at any offsite disposal location used by the Company or any Subsidiary of the Company to dispose of any
Hazardous Materials, in each case in a manner that would give rise to a current or future material liability of the Company or any Subsidiary of
the Company or, to the Knowledge of Company and its Subsidiaries, by any Person whose liability the Company or any of its Subsidiaries has or
may have retained or assumed either contractually or by operation of law, under any Environmental Law, (v) since January 1, 2009, the
Company has not entered into an indemnity with respect to or, to the Knowledge of the Company, otherwise assumed or become subject to, any
liability of any other Person relating to Environmental Laws or Hazardous Materials, (vi) the Company is not subject to any claims regarding
exposure to asbestos or silica in any product or to the presence or alleged presence of silica or damaged or friable asbestos in or upon any
property, premises or facility and all asbestos and asbestos-containing materials present at the Company Owned Real Property and, to the extent
under the control of the Company or its Subsidiaries, at the Company Leased Real Property are managed in compliance with all applicable
Environmental Laws, and (vii) the Company is not party to any Order that imposes any obligations under any Environmental Law.

        Section 4.9    Employee Benefit Plans.

        (a)   Section 4.9(a) of the Company Disclosure Schedule lists all material Benefit Plans sponsored, maintained or contributed by
the Company or any of its Subsidiaries, or to which the Company or any of its Subsidiaries has any obligation or liability, including
any Controlled Group Liability (the "Company Benefit Plans"). The Company has provided to or made available to Parent correct and
complete copies of each Company Benefit Plan, and to the extent applicable: (i) the most recent determination or opinion letter
received from the Internal Revenue Service, (ii) the most recent Forms 5500 and all schedules thereto, (iii) the most recent summary
plan description, and (d) each trust agreement and insurance or group annuity contract relating to such Company Benefit Plan.

        (b)   Each Company Benefit Plan has been maintained and administered in compliance with its terms and with applicable Law,
including ERISA and the Code to the extent applicable thereto, except for such non-compliance which would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect. Any Company Benefit Plan intended to be
qualified under Section 401(a) of the Code has received a current favorable determination letter
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from the Internal Revenue Service. Neither the Company nor any of its Subsidiaries maintains or contributes to any plan or
arrangement which provides, or has any obligation to provide, post-termination health or life insurance benefits to any Person other
than as mandated by Section 4980B of the Code and for which the beneficiary pays the entire premium cost. Except as would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, there does not now exist, nor do
any circumstances exist that would reasonably be expected to result in, any Controlled Group Liability.

        (c)   Neither the Company nor any of its Subsidiaries has any liability under Title IV or Section 302 of ERISA or Section 412 or
4971 of the Code with respect to any "employee benefit plan" (as defined in Section 3(3) of ERISA). None of the Company Benefit
Plans is, and neither the Company nor any Subsidiary has any liability or obligation under or with respect to, a "multiple employer
welfare arrangement" (as defined in Section 3(40) of ERISA), a "multiple employer plan" (as defined in Section 413(c) of the Code) or
a "multiemployer plan" (as defined in Section 3(37) of ERISA).

        (d)   The consummation of the transactions contemplated by this Agreement will not, either alone or in combination with another
event, (i) entitle any current or former employee, officer, director or consultant of the Company or any of its Subsidiaries to severance
pay, unemployment compensation or any other payment, (ii) result in any other payment becoming due or satisfy any prerequisite to
any payment or benefit to any current or former employee, director or consultant of the Company, (iii) accelerate the time of funding,
payment or vesting, or increase the amount of compensation due any such employee, director or consultant or (iv) increase any
benefits or compensation or give rise to any liability under any Company Benefit Plan.

        (e)   Each Company Benefit Plan has been operated in good faith compliance in all material respects with Section 409A of the
Code and has since January 1, 2009 been operated in compliance in all material respects with Section 409A of the Code. No director,
officer, employee or service provider of the Company or its Affiliates is entitled to a gross-up, make-whole or indemnification
payment with respect to taxes imposed under Section 409A or Section 4999 of the Code.

        (f)    Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
(i) there are no pending or, to the Company's Knowledge, threatened claims, proceedings, audits, investigations, suits or actions by or
on behalf of any Company Benefit Plan, by any employee or beneficiary covered under any Company Benefit Plan or otherwise
involving any Company Benefit Plan (other than routine claims for benefits), and (ii) neither the Company nor any of its Subsidiaries
(nor, to the Company's Knowledge, any other Person) has engaged in a "prohibited transaction" (as defined in Section 406 of ERISA
or Section 4975 of the Code) or a breach of fiduciary duty (as determined under ERISA) with respect to any Company Benefit Plan.

        (g)   No amount that could be received (whether in cash or property or the vesting of property), as a result of the consummation of
the transactions contemplated by this Agreement or otherwise, by any employee, director or consultant of the Company or its
Subsidiaries (whether current, former or retired) under any Company Benefit Plan or otherwise would not be deductible by reason of
Section 280G of the Code or would be subject to an excise tax under Section 4999 of the Code.

        (h)   Neither the Company nor any of its Subsidiaries is a party to any agreement, contract, arrangement or plan that has resulted
or would reasonably be expected to result in the payment of any amount that will not fully be deductible as a result of Section 162(m)
of the Code.
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        Section 4.10    Absence of Certain Changes or Events.     Since December 31, 2011, (a) except as otherwise contemplated by this
Agreement, the businesses of the Company and its Subsidiaries have been conducted, in all material respects, in the ordinary course of business
consistent with past practice, and (b) there has not been any event, change, effect, development, condition or occurrence that, individually or in
the aggregate, has had or would reasonably be expected to have, a Company Material Adverse Effect. Since December 31, 2011 through the date
hereof, neither the Company nor any of its Subsidiaries has taken any action that would be prohibited by Section 6.1(b)(ii), (iii), (viii), (xi), (xv),
or (xvi) if proposed to be taken after the date hereof.

        Section 4.11    Investigations; Litigation.     Except as would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect, (a) to the Knowledge of the Company, there is no investigation or review pending or threatened by any
Governmental Entity with respect to the Company or any of its Subsidiaries, (b) there are no actions, suits, claims, arbitration, hearing, written
inquiries or proceedings pending (or, to the Knowledge of the Company, threatened) by or before any Governmental Entity, arbitrator or
arbitration panel against or affecting the Company or any of its Subsidiaries, or any of their respective properties or assets and (c) there are no
Orders of any Governmental Entity, arbitrator or arbitration panel outstanding involving the Company or any of its Subsidiaries, or any of their
respective properties or assets.

        Section 4.12    Information Supplied.     None of the information provided by the Company for inclusion or incorporation by reference in
(a) the registration statement on Form S-4 to be filed with the SEC by Parent in connection with the issuance of Parent Common Stock in the
Merger (including any amendments or supplements, the "Form S-4") will, at the time the Form S-4 becomes effective under the Securities Act,
contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading, (b) the proxy statement relating to the Company Stockholders' Meeting and the proxy statement relating to the Parent
Stockholders' Meeting (such proxy statements together, in each case as amended or supplemented from time to time, the "Joint Proxy
Statement") will, at the date it is first mailed to the Company's stockholders and Parent's stockholders or at the time of the Company
Stockholders' Meeting or the Parent Stockholders' Meeting, contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not
misleading or (c) the Debt Offering Documents will, at the time the applicable document thereof becomes effective under the Securities Act or
the date it is first mailed to the holders of Notes, contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary to make the statements therein not misleading. The Joint Proxy Statement (other than the portion thereof relating
solely to the Parent Stockholders' Meeting) and the Form S-4 (solely with respect to the portion thereof relating to the Company Stockholders'
Meeting) will comply as to form in all material respects with the requirements of the Securities Act and the Exchange Act and the rules and
regulations promulgated thereunder. Notwithstanding the foregoing provisions of this Section 4.12, no representation or warranty is made by the
Company with respect to information or statements made or incorporated by reference in the Form S-4, the Joint Proxy Statement or the Debt
Offering Documents which were not supplied by or on behalf of the Company.

        Section 4.13    Regulatory Matters.

        (a)   Each of the Company's Subsidiaries that engages in the sale of electricity at wholesale (other than any such Subsidiaries that
own one or more facilities that constitute a "qualifying facility" as such term is defined under PURPA and the rules and regulations of
FERC that are entitled to exemption from regulation under Section 205 of the FPA) is regulated as a "public utility" under the FPA
and has been authorized by the FERC, pursuant to the FPA, to make such sales at market-based rates. Each of the Company's
Subsidiaries that directly owns generating facilities has obtained an order from the FERC finding it to be, or has self-certified itself to
the
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FERC as, an Exempt Wholesale Generator under either the Public Utility Holding Company Act of 1935 or the Public Utility Holding
Company Act of 2005 ("PUHCA 2005") or has obtained an order from the FERC finding it to be, or has self-certified itself to the
FERC as, a qualifying facility under PURPA. Neither Company, nor any of its Subsidiaries, are subject to the books and records
requirements of Part 366 of the FERC's Rules and Regulations (18 C.F.R. Part 366 (2009)). There are no pending, or to the Knowledge
of the Company, threatened, judicial or administrative proceedings to revoke a Subsidiary's market-based rate authorization, Exempt
Wholesale Generator status or qualifying facility status, as applicable. To the Knowledge of the Company, there are no events, facts or
conditions that are reasonably likely to cause any of the Company's Subsidiaries that sell electricity at wholesale to lose its
market-based rate authorization or any of the Company's Subsidiaries that directly owns generating facilities to lose its status as an
Exempt Wholesale Generator under PUHCA 2005. Neither the Company nor any of its Subsidiaries owns, directly or indirectly, any
interest in any nuclear generation station or manages or operates any nuclear generation station.

        (b)   All filings required to be made by the Company or any of its Subsidiaries during the three years preceding the date hereof,
with the FERC under the FPA or PUHCA 2005, the Department of Energy or any applicable state public utility commissions, as the
case may be, have been made, including all forms, statements, reports, agreements and all documents, exhibits, amendments and
supplements appertaining thereto, including all rates, tariffs and related documents, and all such filings complied, as of their respective
dates, with all applicable requirements of applicable Law, except for filings the failure of which to make or the failure of which to
make in compliance with all applicable Law, would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

        Section 4.14    Tax Matters.     Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect:

        (a)   The Company and its Subsidiaries (i) have duly and timely filed (taking into account any extension of time within which to
file) all Tax Returns required to have been filed by or with respect to the Company or any of its Subsidiaries, and all such Tax Returns
are true, correct and complete in all respects and were prepared in compliance with applicable Law, (ii) have duly and timely paid all
Taxes shown as due on such Tax Returns, (iii) have adequate accruals and reserves, in accordance with GAAP, on the financial
statements included in the Company SEC Documents for all Taxes payable by the Company and its Subsidiaries for all taxable periods
and portions thereof through the date of such financial statements and (iv) have not received written notice of any proposed or assessed
deficiencies for any Tax from any taxing authority, against the Company or any of its Subsidiaries for which there are not adequate
reserves on the financial statements included in the Company SEC Documents.

        (b)   Neither the Company nor any of its Subsidiaries is the subject of any currently ongoing tax audit or other proceeding with
respect to Taxes nor has any Tax audit or other proceeding with respect to Taxes been proposed against any of them in writing. As of
the date of this Agreement, there are no pending requests for waivers of the time to assess any Tax. Neither the Company nor any of its
Subsidiaries has waived any statute of limitations in respect of Taxes or agreed to any extension of time with respect to a Tax
assessment or deficiency (other than pursuant to extensions of time to file Tax Returns obtained in the ordinary course of business).
There are no Liens for Taxes on any of the assets of the Company or any of its Subsidiaries other than Company Permitted Liens. No
claim has ever been made in writing by a taxing authority of a jurisdiction where the Company or one of its Subsidiaries has not filed
Tax Returns claiming that the Company or such Subsidiary is or may be subject to taxation by that jurisdiction.

A-28

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 16



Table of Contents

        (c)   Neither the Company nor any of its Subsidiaries is a party to or bound by any written Tax allocation, indemnification
(including indemnification of Taxes with respect to service-providers) or sharing agreement (other than an agreement with the
Company or its Subsidiaries and other than customary indemnifications for Taxes contained in credit or other commercial agreements
the primary purposes of which do not relate to Taxes). Neither the Company nor any of its Subsidiaries is or has, within the past six
years, been a member of an affiliated group (other than a group the common parent of which is the Company) filing a consolidated
federal income Tax Return. Neither the Company nor any of its Subsidiaries is liable under Treasury Regulation Section 1.1502-6 (or
any similar provision of the Tax Laws of any state, local or foreign jurisdiction), or as a transferee or successor, by contract, or
otherwise, for any Tax of any Person other than the Company and its Subsidiaries.

        (d)   The Company and its Subsidiaries have duly and timely withheld and paid all Taxes required to have been withheld and paid
in connection with amounts paid or owing to any employee, independent contractor, creditor, stockholder or other third party.

        (e)   Neither the Company nor any of its Subsidiaries was a "distributing corporation" or "controlled corporation" in a transaction
intended to qualify under Section 355 of the Code within the past two (2) years or otherwise as part of a plan that includes the Merger.

        (f)    Neither the Company nor any of its Subsidiaries has participated in any "listed transaction" within the meaning of Treasury
Regulation Section 1.6011-4.

        (g)   The Company has made available to Parent or its legal or accounting representative copies of all federal income Tax Returns
for the Company and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009 and all state
income Tax Returns for the Company and each of its Subsidiaries filed for all periods including and after the period ended
December 31, 2009.

        (h)   Neither the Company nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of
deduction from, taxable income for a taxable period ending after the Closing Date of as a result of any (i) adjustment pursuant to
Section 481 of the Code (or any analogous provision of state, local or foreign Law) for a taxable period ending on or before the
Closing Date, (ii) "closing agreement" as described in Section 7121 of the Code (or any analogous provision of state, local or foreign
Law) executed on or prior to the Closing Date, (iii) installment sale or open transaction disposition made on or prior to the Closing
Date, (iv) prepaid amount received on or prior to the Closing Date or (v) election by the Company or any Company Subsidiary under
Section 108(i) of the Code.

        (i)    Neither the Company nor any of its Subsidiaries has taken or agreed to take any action or knows of any fact or circumstance
that could reasonably be expected to prevent or impede the Merger from qualifying as a "reorganization" within the meaning of
Section 368(a) of the Code.

        Section 4.15    Employment and Labor Matters.

        (a)   (i) Neither the Company nor any of its Subsidiaries is a party to or bound by any material collective bargaining or similar
agreement or material work rules or practices with any labor union, labor organization or employee association applicable to
employees of the Company or any of its Subsidiaries, (ii) there are no strikes or lockouts with respect to any employees of the
Company or any of its Subsidiaries ("Company Employees"), (iii) to the Knowledge of the Company, there is no union organizing
effort pending or threatened against the Company or any of its Subsidiaries, (iv) there is no unfair labor practice, labor dispute (other
than routine individual grievances) or labor arbitration proceeding pending or, to the Knowledge of the Company, threatened with
respect to Company Employees and (v) there is no slowdown or work stoppage in effect or, to the Knowledge of the Company,
threatened with respect to Company Employees; except, with respect
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to clauses (i) through (v), as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect.

        (b)   Except for such matters which would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect, the Company and its Subsidiaries are, and have been, in compliance with all applicable Law respecting
(i) employment and employment practices, (ii) terms and conditions of employment and wages and hours, and (iii) unfair labor
practices. Neither the Company nor any of its Subsidiaries has any liabilities under the Worker Adjustment and Retraining Notification
Act of 1998 ("WARN Act") as a result of any action taken by the Company (other than at the written direction of Parent or as a result of
any of the transactions contemplated hereby) that would reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.

        (c)   To the Knowledge of the Company, no Company Employee who is an executive officer has, as of the date hereof, given
notice to the Company of any intention to terminate his or her employment with the Company or its Subsidiaries within the twelve
(12) month period following the date of this Agreement.

        Section 4.16    Intellectual Property.

        (a)   Either the Company or a Subsidiary of the Company owns, has a valid license for or otherwise possesses legally enforceable
rights to use, all Intellectual Property necessary for or used in their respective businesses as currently conducted, free and clear of all
Liens, other than Company Permitted Liens (collectively, the "Company Intellectual Property"), except for such failures to own, have
license for or possess rights to use that would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect. Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect, the transactions contemplated by this Agreement shall not impair the right, title or interest of the Company or any of
its Subsidiaries in or to any of the Company Intellectual Property, and except where the license expires in accordance with its terms all
of the Company Intellectual Property shall be owned or available for use by the Company or its Subsidiaries immediately after the
Closing Date on terms and conditions substantially similar to those under which the Company or its Subsidiaries owned or used the
Company Intellectual Property immediately prior the Closing Date.

        (b)   Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
(a) as of the date hereof, there are no claims that are presently pending or, to the Knowledge of the Company, threatened in writing by
any Person alleging infringement by the Company or any of its Subsidiaries of any third party Intellectual Property or contesting the
ownership or use of any Company Intellectual Property, (b) to the Knowledge of the Company, the conduct of the business of the
Company and its Subsidiaries does not infringe, misappropriate, or otherwise violate any Intellectual Property rights of any Person,
(c) as of the date hereof, neither the Company nor any of its Subsidiaries has made any claim of a violation or infringement by others
of its rights to or in connection with the Company Intellectual Property and (d) to the Knowledge of the Company, no Person is
infringing, misappropriating, or otherwise violating any Company Intellectual Property owned by the Company or any of its
Subsidiaries. The Company Intellectual Property owned by the Company or any of its Subsidiaries is not subject to any outstanding
consent, settlement or Order materially restricting the use thereof.

        (c)   Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
the Company and its Subsidiaries have taken commercially reasonable actions common in the industry to maintain and protect the
secrecy and confidentiality of its trade secrets and other confidential information.
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        (d)   The information technology systems, including software, owned, leased, or licensed by the Company and its Subsidiaries in
the conduct of their respective businesses (collectively, the "Company Systems") are sufficient in all material respects for the
immediate needs of the Company's and its Subsidiaries' respective businesses as currently conducted. Except as would not reasonably
be expected to have, individually or in the aggregate, a Company Material Adverse Effect, the Company and its Subsidiaries maintain
commercially reasonable security, disaster recovery and business continuity plans, procedures and facilities, and such plans and
procedures have been proven effective upon testing. In the last twelve (12) months prior to the date hereof, there has not been any
material failure with respect to any of the Company Systems that has not been remedied or replaced in all material respects.

        Section 4.17    Real and Personal Property.

        (a)   With respect to each real property owned by the Company or any of its Subsidiaries that is material to the Company and its
Subsidiaries, taken as a whole (such property collectively, the "Company Owned Real Property"), except as would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect, (i) either the Company or a Subsidiary of the
Company has marketable and insurable fee simple title to such Company Owned Real Property, free and clear of all Liens other than
Company Permitted Liens and conditions, encroachments, easements, rights-of-way, restrictions and other encumbrances that do not
materially impair the existing use of the real property subject thereto by the owner (or lessee to the extent a leased property) thereof in
the operation of its business ("Permitted Encumbrances"), (ii) there are no leases, subleases, licenses, rights or other agreements
affecting any portion of the Company Owned Real Property that would reasonably be expected to materially impair the existing use of
the Company Owned Real Property by the Company or any of its Subsidiaries in the operation of its business thereon, and (iii) there
are no outstanding options or rights of first refusal in favor of any other party to purchase such Company Owned Real Property or any
portion thereof or interest therein that would reasonably be expected to impair the existing use of the Company Owned Real Property
by the Company or any of its Subsidiaries in the operation of its business thereon. As of the date hereof, neither the Company nor any
of its Subsidiaries has received notice of any pending, and to the Knowledge of the Company there is no threatened condemnation
proceeding with respect to any Company Owned Real Property, except proceedings which would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect. Neither the Company nor any of its Subsidiaries is a party to any
agreement or option to purchase any real property or interest therein.

        (b)   Except as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
(i) each lease, sublease and other agreement (collectively, the "Company Real Property Leases") under which the Company or any of
its Subsidiaries uses or occupies or has the right to use or occupy any real property that is material to the Company and its
Subsidiaries, taken as a whole (the "Company Leased Real Property") at which the material operations of the Company or any of its
Subsidiaries are conducted as of the date hereof, is valid, binding and in full force and effect, (ii) neither the Company nor any of its
Subsidiaries is currently subleasing, licensing or otherwise granting any Person the right to use or occupy a material portion of a
Company Leased Real Property that would reasonably be expected to materially impair the existing use of the Company Leased Real
Property by the Company or any of its Subsidiaries in the operation of its business thereon, and (iii) no uncured default of a material
nature on the part of the Company or, if applicable, any of its Subsidiaries or, to the Knowledge of the Company, the landlord
thereunder, exists under any Company Real Property Lease, and no event has occurred or circumstance exists which, with the giving
of notice, the passage of time, or both, would constitute a material breach or default under a Company Real Property Lease. Except as
would not reasonably be expected to have, individually or in the aggregate, a Company Material
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Adverse Effect, the Company and each of its Subsidiaries has a good and valid leasehold interest, subject to the terms of the Company
Real Property Leases, in each parcel of Company Leased Real Property, free and clear of all Liens, except for Company Permitted
Liens and Permitted Encumbrances, and the Company's or its Subsidiaries' possession and quiet enjoyment of the Company Leased
Real Property under such Company Real Property Lease has not been disturbed. As of the date hereof, neither the Company nor any of
its Subsidiaries has received notice of any pending, and, to the Knowledge of the Company, there is no threatened, condemnation
proceeding with respect to any Company Leased Real Property, except such proceeding which would not reasonably be expected to
have, individually or in the aggregate, a Company Material Adverse Effect.

        Section 4.18    Required Vote of the Company Stockholders; Takeover Laws.     (a) The affirmative vote of the holders of a majority of the
outstanding shares of Company Common Stock entitled to vote on the adoption of this Agreement is the only vote of holders of securities of the
Company which is required to adopt this Agreement, to approve the Merger and to consummate the transactions contemplated hereby (the
"Company Stockholder Approval"); (b) assuming the accuracy of the representations set forth in Section 5.25, the action of the Board of
Directors of the Company described in Section 4.3(d) is sufficient to render the Charter Restrictions and the DGCL 203 Restrictions inapplicable
to this Agreement and the transactions contemplated hereby (including the Merger); and (c) to the Company's Knowledge, no other Takeover
Laws are applicable to this Agreement, the Merger or any of the other transactions contemplated hereby.

        Section 4.19    Company Rights Agreement.     The Company has taken all action necessary (a) to render the Company Rights Agreement
inapplicable to this Agreement, the Merger and the other transactions contemplated hereby, and (b) to ensure that (i) neither Parent, Merger Sub
nor any of their Affiliates will become an "Acquiring Person" (as such term is defined in the Company Rights Agreement) by reason of the
approval, execution, announcement or consummation of this Agreement or the transactions contemplated hereby, including the Merger,
(ii) neither a "Stock Acquisition Date" nor a "Distribution Date" (each as defined in the Company Rights Agreement) shall occur by reason of
the approval, execution, announcement or consummation of this Agreement or the transactions contemplated hereby (including the Merger),
(iii) no "Rights Certificates" (as defined in the Company Rights Agreement) separate from the certificates representing the Shares will be
distributed, by reason of the approval, execution, announcement or consummation of this Agreement or the transactions contemplated hereby
(including the Merger), and (iv) the "Rights" (as defined in the Company Rights Agreement) shall neither detach from the Company Common
Stock nor become unredeemable, in each case, by reason of the approval, execution, announcement or consummation of this Agreement or the
transactions contemplated hereby, including the Merger.

        Section 4.20    Opinion of Financial Advisor.     The Board of Directors of the Company has received the opinion (the "Company Fairness
Opinion") of J.P. Morgan Securities LLC (the "Company Financial Advisor") to the effect that, as of the date of such opinion, the Exchange
Ratio is fair, from a financial point of view, to the holders of Company Common Stock. The Company shall, promptly following receipt of said
opinion in written form, furnish an accurate and complete copy of such opinion to Parent solely for informational purposes.

        Section 4.21    Material Contracts.

        (a)   Except for this Agreement, the Company Benefit Plans, or agreements filed as exhibits to SEC filings of the Company or any
of its Subsidiaries, as of the date hereof, neither the Company nor any of its Subsidiaries is a party to or bound by:

          (i)  any "material contract" (as such term is defined in Item 601(b)(10) of Regulation S-K of the SEC) of the
Company;
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         (ii)  any coal supply agreement, coal transportation agreement, construction agreement, power purchase or offtake
agreement or fuel purchase agreement that is material to the Company and its Subsidiaries taken as a whole;

        (iii)  any contract imposing any material restriction on the right or ability of the Company or any of its Subsidiaries to
(A) compete with any other Person or (B) to engage in any line of business or in any geographic location; and

        (iv)  any contract (1) evidencing Indebtedness of the Company or any of its Subsidiaries to any third party in excess of
$25 million, (2) guaranteeing Indebtedness of a third party in excess of $25 million or (3) containing a covenant restricting
the payment of dividends, or having the economic effect of any of the foregoing.

         (v)  any contract entered into since January 1, 2009 providing for the purchase or other acquisition or sale or other
disposition (directly or indirectly) by the Company or any of its Subsidiaries of an asset or assets or a business or businesses
(A) in which the aggregate purchase or sale price (regardless of whether the consideration paid or received was (x) paid upon
closing or paid or to be paid over time, (y) involved an earn-out or other contingency (in which case the amount of the
consideration subject to any as yet-unrealized earn-out or other contingency shall be estimated reasonably and in good faith)
and (z) in the form of cash, stock, assets, a debt instrument or otherwise) was in excess of $50 million and (B) under which
the Company and/or its Subsidiaries have or are reasonably likely to have a material payment obligation, including any
obligation to make any material indemnification payment (other than indemnification with respect to directors and officers)
or any material payment under any guarantee or other financial obligation;

        (vi)  any contract that relates to the formation, creation, operation, management or control of any partnership or any
joint venture that is material to the Company and its Subsidiaries taken as a whole;

       (vii)  any collective bargaining agreement or similar contract that is material to the Company and its Subsidiaries taken
as a whole;

      (viii)  any Company Real Property Lease; or

        (ix)  any contract or group of contracts with a Person (or group of Affiliated Persons) which is not of the type described
in any of the foregoing clauses (i) through (viii) and the termination or breach of which would reasonably be expected to
have a Company Material Adverse Effect.

For all purposes of and under this Agreement, a "Company Material Contract" shall mean all contracts of the types referred to in
clauses (i) through (ix) of this Section 4.21(a).

        (b)   Neither the Company nor any Subsidiary of the Company is in breach of or default under the terms of any Company Material
Contract where such breach or default would reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. To the Knowledge of the Company, no other party to any Company Material Contract is in breach of or default under
the terms of any Company Material Contract where such breach or default would reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect. Except as would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect, each Company Material Contract is in full force and effect and, subject to the
Enforceability Exceptions, is valid, binding and enforceable against the Company or the Subsidiary of the Company which is party
thereto and, to the Knowledge of the Company, against each other party thereto.
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        Section 4.22    Finders or Brokers.     Except for the Company Financial Advisor, neither the Company nor any of its Subsidiaries has
employed any investment banker, broker or finder in connection with the transactions contemplated by this Agreement who might be entitled to
any fee or any commission in connection with or upon consummation of the Merger, other than any fees incurred pursuant to arrangements
entered into after the date of this Agreement in connection with obtaining the financing contemplated by Section 6.21.

        Section 4.23    Insurance.     The Company and its Subsidiaries maintain insurance in such amounts and against such risks substantially as
is customary for entities comparable to the Company and its Subsidiaries operating in the industries in which the Company and its Subsidiaries
operate. All insurance policies maintained by the Company and its Subsidiaries are in full force and effect. Neither the Company nor any of its
Subsidiaries has received notice of any pending or threatened cancellation or material premium increase (retroactive or otherwise) with respect
to any material insurance policy, and the Company and each of its Subsidiaries is in compliance in all material respects with the terms and
conditions of each material insurance policy (including terms and conditions relating to the payment of premiums). There is no material dispute
with any insurance carrier with respect to any material amounts recoverable by the Company or any of its Subsidiaries under the any insurance
policy with such carrier.

        Section 4.24    Derivative Products.

        (a)   To the Knowledge of the Company, all Derivative Products entered into for the account of the Company or any of its
Subsidiaries since January 1, 2010 were entered into in accordance with (i) established risk parameters, limits and guidelines
(qualitative or quantitative) and in compliance with the risk management policies approved by the Board of Directors of the Company
and in effect on the date hereof, including trade compliance, credit risk and/or code of conduct policies (collectively, the "Company
Trading Policies"), with exceptions having been handled in all material respects according to the Company's risk management
processes as in effect at the time at which such exceptions were handled, to restrict the level of risk that the Company or any of its
Subsidiaries is authorized to take, individually and in the aggregate, with respect to Derivative Products and monitor compliance with
such risk parameters and (ii) applicable Law and policies of any Governmental Entity.

        (b)   At no time since January 1, 2011 has the net position resulting from all physical commodity transactions, exchange-traded
futures and options transactions, over-the-counter transactions and derivatives thereof and similar transactions (the "Net Company
Position") not been within the risk parameters in all material respects that are set forth in the Company Trading Policies except for
such Net Company Positions that have been subsequently corrected in accordance with the Company Trading Policies.

        (c)   The Company has made available to Parent a true and complete copy of the Company Trading Policies, and the Company
Trading Policies contain a true and correct description of the practice of the Company and its Subsidiaries with respect to Derivative
Products as of the date of this Agreement.

        (d)   The Company has made available to Parent a true and complete copy of the 2012 minutes and/or reports of the Risk
Oversight Committee of the Company.

        Section 4.25    Related Party Transactions.     Except for indemnification, compensation, employment or other similar arrangements
between the Company or any of its Subsidiaries, on the one hand, and any director or officer thereof, on the other hand, there are no transactions,
agreements, arrangements or understandings between the Company or any of its Subsidiaries, on the one hand, and any Affiliate (including any
director or officer) thereof, but not including any wholly owned Subsidiary of the Company, on the other hand, within the three-year period
preceding the date of this Agreement, in

A-34

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 22



Table of Contents

each case, that would be required to be disclosed pursuant to Item 404 of Regulation S-K under the Securities Act in the Company's Form 10-K
or proxy statement pertaining to an annual meeting of shareholders.

        Section 4.26    Lack of Ownership of Parent Common Stock.     Neither the Company nor any of its Subsidiaries beneficially owns directly
or indirectly, any shares of Parent Common Stock or other securities convertible into, exchangeable for or exercisable for shares of Parent
Common Stock or any securities of any Subsidiary of Parent, and neither the Company nor any of its Subsidiaries has any rights to acquire any
shares of Parent Common Stock. There are no voting trusts or other agreements or understandings to which the Company or any of its
Subsidiaries is a party with respect to the voting of the capital stock or other equity interest of Parent or any of its Subsidiaries.

        Section 4.27    No Additional Representations.     The Company acknowledges that neither Parent nor Merger Sub makes any representation
or warranty as to any matter whatsoever except as expressly set forth in this Agreement or in any certificate delivered by Parent or Merger Sub
to the Company in accordance with the terms hereof, and specifically (but without limiting the generality of the foregoing) that neither Parent
nor Merger Sub makes any representation or warranty with respect to (a) any projections, estimates or budgets delivered or made available to the
Company (or any of their respective Affiliates, officers, directors, employees or Representatives) of future revenues, results of operations (or any
component thereof), cash flows or financial condition (or any component thereof) of Parent and its Subsidiaries or (b) the future business and
operations of Parent and its Subsidiaries.

 ARTICLE V

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

        Except as disclosed in (1) any Parent SEC Documents filed with or furnished to the SEC at least two Business Days prior to the date hereof
(excluding any disclosures set forth in any "risk factor" or "forward looking statements" section) where the relevance of the information as an
exception to (or disclosure for purposes of) a particular representation is reasonably apparent on the face of such disclosure (provided, that this
clause (1) shall not apply to any representations or warranties set forth in Section 5.2) and including for these purposes any document included in
the exhibit list in any Parent SEC Document, or (2) the disclosure schedule delivered by Parent to the Company prior to the execution of this
Agreement (the "Parent Disclosure Schedule") (each section of which qualifies the correspondingly numbered representation, warranty or
covenant if specified therein and such other representations, warranties or covenants where its relevance as an exception to (or disclosure for
purposes of) such other representation, warranty or covenant is reasonably apparent from a reading of such disclosure), Parent and Merger Sub
represent and warrant to the Company as follows:

        Section 5.1    Qualification, Organization, Subsidiaries, etc.

        (a)   Each of Parent and Merger Sub is duly incorporated, validly existing and in good standing under the Laws of the State of
Delaware and has all requisite corporate power and authority to own, lease and operate its properties and assets, to carry on its
business as presently conducted and to perform its material obligations under all Parent Material Contracts to which it is a party or
under which it is bound. Parent is qualified to do business and is in good standing as a foreign corporation in each jurisdiction where
the ownership, leasing or operation of its assets or properties or conduct of its business requires such qualification, except where the
failure to be so qualified or in good standing would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.

        (b)   Each of Parent's Subsidiaries is a legal entity duly organized, validly existing and in good standing under the Laws of its
respective jurisdiction of organization and has all requisite corporate or similar power and authority to own, lease and operate its
properties and assets, to
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carry on its business as presently conducted and to perform its material obligations under all Parent Material Contracts to which it is a
party or under which it is bound, and is qualified to do business, and is in good standing as a foreign corporation in each jurisdiction
where the ownership, leasing or operation of its assets or properties or conduct of its business requires such qualification, except where
the failure to be so organized, validly existing, qualified or in good standing, or to have such power or authority, would not reasonably
be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        (c)   Parent has publicly filed with the SEC or made available to the Company prior to the date of this Agreement a true and
complete copy of Parent's certificate of incorporation and by-laws, each as amended through the date hereof (collectively, the "Parent
Organizational Documents").

        Section 5.2    Capital Stock.

        (a)   The authorized capital stock of Parent consists of 500,000,000 shares of Parent Common Stock and 10,000,000 shares of
preferred stock, par value $0.01 per share ("Parent Preferred Stock"). As of July 18, 2012, (i) 304,350,963 shares of Parent Common
Stock were issued and outstanding, (ii) 76,505,718 shares of Parent Common Stock were held in treasury, (iii) up to 11,751,392 shares
of Parent Common Stock were reserved for issuance pursuant to employee and director stock plans of Parent (the "Parent Stock
Plans") in respect of outstanding Parent Stock Options, Parent RSUs, modified stock units, performance units and deferred stock units
(collectively, "Parent Equity-Based Awards"), and (iv) 250,000 shares of Parent Preferred Stock were issued and outstanding and
designated as 3.625% Convertible Perpetual Preferred Stock (the "Parent 3.625% Preferred Stock"). All outstanding shares of Parent
Common Stock are duly authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights and all shares of Parent
Common Stock reserved for issuance as noted in clause (iii), when issued in accordance with the respective terms thereof, will be duly
authorized, validly issued, fully paid and nonassessable and free of pre-emptive rights.

        (b)   Except for Parent Equity-Based Awards, there are no outstanding subscriptions, options, "phantom" stock rights, stock
appreciation rights, stock-based performance units, warrants, calls, convertible securities or other similar rights, agreements or
commitments relating to the issuance of capital stock to which Parent or any of its Subsidiaries is a party obligating Parent or any of its
Subsidiaries to (i) issue, transfer or sell any shares of capital stock or other equity interests of Parent or any Subsidiary of Parent or
securities convertible into or exchangeable for such shares or equity interests, (ii) grant, extend or enter into any such subscription,
option, warrant, call, convertible securities or other similar right, agreement or arrangement, (iii) redeem or otherwise acquire any such
shares of capital stock or other equity interests, or (iv) give any Person the right to receive any economic benefit or right similar to or
derived from the economic benefits and rights accruing to holders of equity securities of Parent or any of its Subsidiaries.

        (c)   Neither Parent nor any of its Subsidiaries has outstanding bonds, debentures, notes or other indebtedness, the holders of
which have the right to vote (or which are convertible into or exercisable for securities having the right to vote) with the stockholders
of Parent on any matter.

        (d)   There are no voting trusts or other agreements or understandings to which Parent or any of its Subsidiaries is a party with
respect to the voting or registration of the capital stock or other equity interest of Parent or any of its Subsidiaries.

        (e)   As of the date of this Agreement, the authorized capital stock of Merger Sub consists of 1,000 shares of common stock, par
value $0.01 per share, 100 shares of which are validly issued and outstanding. All of the issued and outstanding capital stock of
Merger Sub is, and at the Effective Time will be, owned by Parent or a direct or indirect wholly-owned Subsidiary of Parent.
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Merger Sub has outstanding no option, warrant, right or any other agreement pursuant to which any Person other than Parent may
acquire any equity security of Merger Sub. Merger Sub has not conducted any business prior to the date hereof and has, and prior to
the Effective Time will have, no assets, liabilities or obligations of any nature other than those incident to its formation and pursuant to
this Agreement and the Merger and the other transactions contemplated by this Agreement.

        (f)    Parent has delivered or made available to the Company an accurate and complete copy of the Parent Stock Plans and the
forms of agreement underlying outstanding Parent Equity-Based Awards. There have been no repricings of any Parent Stock Options
through amendments, cancellation and reissuance or other means during the current or prior two calendar years. None of the Parent
Equity-Based Awards have been granted in contemplation of the Merger or the transactions contemplated in this Agreement and,
except for grants to new hires and grants made in accordance with Section 6.2, no Parent Equity-Based Awards have been granted
since June 1, 2012. None of the Parent Stock Options was granted with an exercise price below or deemed to be below the per Share
closing price on the NYSE on the date of grant. All grants of Parent Equity-Based Awards were validly made and properly approved
by the Board of Directors of Parent (or a duly authorized committee or subcommittee thereof) in compliance with all applicable Law
and recorded on the consolidated financial statements of Parent in accordance with GAAP, and, where applicable, no such grants
involved any "back dating," "forward dating" or similar practices with respect to grants of Parent Stock Options.

        (g)   All of the outstanding capital stock of, or other equity or voting interest in, each Subsidiary of Parent (i) are duly authorized,
validly issued, fully paid and nonassessable and free of pre-emptive rights and (ii) are owned, directly or indirectly, by Parent, free and
clear of all Liens (other than Permitted Liens) and free of any other restriction (including any restriction on the right to vote, sell or
otherwise dispose of such capital stock or other equity or voting interest) that would prevent the operation by the Surviving
Corporation of such Subsidiary's business as presently conducted.

        (h)   Neither the execution of this Agreement (including the public announcement thereof) nor the consummation of the Merger,
will result in (i) a "potential adjustment event" (as defined in the Certificate of Designations for the Parent 3.625% Preferred Stock)
under the Certificate of Designations for the Parent 3.625% Preferred Stock or any adjustment or other change to the Parent 3.625%
Preferred Stock, including any adjustment to the Conversion Price (as defined in the Certificate of Designations for the Parent 3.625%
Preferred Stock) or (ii) any change to the rights of the holders of the Parent 3.625% Preferred Stock, including any right to require
repurchase thereof.

        Section 5.3    Corporate Authority Relative to this Agreement; No Violation.

        (a)   Each of Parent and Merger Sub has all requisite corporate power and authority to enter into this Agreement and, subject to
receipt of the Parent Stockholder Approval and the adoption of this Agreement by Parent as sole stockholder of Merger Sub, to
consummate the transactions contemplated hereby. The execution and delivery of this Agreement and the consummation of the
transactions contemplated hereby have been duly and validly authorized by the Board of Directors of Parent and the Board of
Directors of Merger Sub and, except for the Parent Stockholder Approval and the adoption of this Agreement by Parent as sole
stockholder of Merger Sub, no other corporate proceedings on the part of Parent or Merger Sub are necessary to authorize the
consummation of the transactions contemplated hereby. This Agreement has been duly and validly executed and delivered by Parent
and Merger Sub and, assuming this Agreement constitutes the legal, valid and binding agreement of the Company, constitutes the
legal, valid and binding agreement of each of Parent and Merger Sub, enforceable against Parent and Merger Sub in accordance with
its terms, subject to the Enforceability Exceptions.
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        (b)   Except as may be required under or in relation to (i) the DGCL, (ii) the Exchange Act, (iii) the Securities Act, (iv) the rules
and regulations of the NYSE, (v) the HSR Act, (vi) the FPA and the FERC Approval, (vii) the rules and regulations of PUCT and the
approval of the PUCT thereunder, or PUCT's determination that no such approval is required, (viii) the PSL (including §69 and §70
thereof) and the approval of the NYPSC thereunder, or NYPSC's determination that no such approval is required, (ix) the rules and
regulations of the CPUC, (x) the rules and regulations of the NRC and the approval of the NRC thereunder, or the NRC's
determination that no such approval is required, (xi) pre-approvals of license transfers by the FCC and (xii) the approvals set forth in
Section 5.3(b) of the Parent Disclosure Schedule (the approvals or other actions contemplated by clauses (i) through (xii), collectively,
the "Parent Approvals"), and, subject to the accuracy of the representations and warranties of the Company in Section 4.3(b), no
authorization, consent, order, license, permit or approval of, or registration, declaration, notice or filing with, any Governmental Entity
is necessary, under applicable Law, for the consummation by Parent or Merger Sub of the transactions contemplated by this
Agreement, except for such authorizations, consents, approvals or filings that are not required to be obtained or made prior to
consummation of such transactions or that, if not obtained or made, would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect.

        (c)   The execution and delivery by Parent and Merger Sub of this Agreement does not, and, except as described in Section 5.3(b),
the consummation of the transactions contemplated hereby and compliance with the provisions hereof will not (i) result in any
violation of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or
acceleration of any material obligation or to the loss of a material benefit under any loan, guarantee of indebtedness or credit
agreement, note, bond, mortgage, indenture, lease, agreement, contract, instrument, permit, concession, franchise, right or license
binding upon Parent or any of its Subsidiaries or result in the creation of any Liens, other than any Parent Permitted Liens, in each
case, upon any of the properties or assets of Parent or any of its Subsidiaries, (ii) conflict with or result in any violation of any
provision of the certificate of incorporation or by-laws or other equivalent organizational document, in each case as amended or
restated, of Parent or any of its Subsidiaries or (iii) conflict with or violate any applicable Law, other than, in the case of clauses (i)
and (iii), any such violation, conflict, default, termination, cancellation, acceleration, right, loss or Lien that would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        (d)   The Board of Directors of Parent have, at a meeting duly called and held, duly adopted resolutions (i) determining that it is in
the best interest of Parent and its stockholders, and declaring it advisable, to enter into this Agreement, (ii) authorizing and approving
the execution, delivery and performance of this Agreement in accordance with its terms and the consummation of the transactions
contemplated hereby, including the Merger, (iii) directing that the approval of the Stock Issuance be submitted to a vote at a meeting
of Parent's stockholders and recommending that Parent's stockholders vote in favor of the Stock Issuance, and (iv) approving and
declaring the advisability of the Parent Charter Amendment, directing that the Parent Charter Amendment be submitted to a vote at a
meeting of Parent's stockholders and recommending that Parent's stockholders vote in favor of the adoption of the Parent Charter
Amendment (the recommendations referred to in clauses (iii) and (iv), collectively, the "Parent Recommendation"), which resolutions,
as of immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn. The Board of Directors
of Merger Sub duly and unanimously adopted resolutions by written consent (i) determining that it is in the best interest of Merger Sub
and Parent, as its sole stockholder, and declaring it advisable, to enter into this Agreement, (ii) authorizing and approving the
execution, delivery and performance of this Agreement in accordance with its terms and the consummation of the transactions
contemplated hereby, including the Merger, (iii) submitting the adoption of this Agreement to Parent as Merger Sub's
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sole stockholder, and (iv) recommending that Parent, as Merger Sub's sole stockholder, adopt this Agreement, which resolutions, as of
immediately prior to the execution of this Agreement, have not been rescinded, modified or withdrawn.

        Section 5.4    Reports and Financial Statements.

        (a)   Parent and each of its Subsidiaries has filed or furnished all forms, documents and reports required to be filed or furnished
prior to the date hereof by it with the SEC since January 1, 2011 (the "Parent SEC Documents"). As of their respective dates or, if
amended, as of the date of the last such amendment, the Parent SEC Documents complied in all material respects with the
requirements of the Securities Act and the Exchange Act, as the case may be, and none of the Parent SEC Documents contained any
untrue statement of a material fact or omitted to state any material fact required to be stated therein or necessary to make the
statements therein, in light of the circumstances under which they were made, not misleading. None of Parent's Subsidiaries is required
to file any forms, reports or other documents with the SEC.

        (b)   The consolidated financial statements (including all related notes and schedules) of Parent included in the Parent SEC
Documents (i) have been prepared from, and are in accordance with, the books and records of Parent and its Subsidiaries, (ii) fairly
present in all material respects the consolidated financial position of Parent and its consolidated Subsidiaries, as at the respective dates
thereof, and the consolidated results of their operations and their consolidated cash flows for the respective periods then ended
(subject, in the case of the unaudited statements, to normal year-end audit adjustments and to any other adjustments described therein,
including the notes thereto), and (iii) have been prepared in accordance with GAAP applied on a consistent basis during the periods
involved (except as may be indicated therein or in the notes thereto). The books and records of Parent and its Subsidiaries have been
and are being maintained in all material respects in accordance with GAAP. Neither Parent nor any of its Subsidiaries has or is subject
to any "off-balance sheet arrangement" (as defined in Item 303(a)(4)(ii) of Regulation S-K promulgated under the Securities Act),
where the result, purpose or intended effect of such arrangement is to avoid disclosure of any transaction involving, or liabilities of,
Parent or any of its Subsidiary's in Parent's or such Subsidiary's published financial statements or other Parent SEC Documents.

        Section 5.5    Internal Controls and Procedures.     Parent has established and maintains disclosure controls and procedures and internal
control over financial reporting (as such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the Exchange Act) as
required by Rule 13a-15 and Rule 15d-15 under the Exchange Act. Parent's disclosure controls and procedures are reasonably designed to ensure
that all material information required to be disclosed by Parent in the reports that it files or furnishes under the Exchange Act is recorded,
processed, summarized and reported within the time periods specified in the rules and forms of the SEC, and that all such material information is
accumulated and communicated to Parent's management as appropriate to allow timely decisions regarding required disclosure and to make the
certifications required pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act. Parent's management has completed an assessment of the
effectiveness of Parent's internal control over financial reporting in compliance with the requirements of Section 404 of the Sarbanes-Oxley Act
for the year ended December 31, 2011, and such assessment concluded that such controls were effective. No executive officer of Parent has
failed to make the certifications required of him or her under Section 302 or 906 of the Sarbanes Oxley Act with respect to any Parent SEC
Document, except as disclosed in certifications filed with the Parent SEC Documents. Neither Parent nor any of its executive officers has
received notice from any Governmental Entity challenging or questioning the accuracy, completeness, form or manner of filing of such
certifications. Since the enactment of the Sarbanes Oxley Act, neither Parent nor any of its Subsidiaries has made or permitted to remain
outstanding any prohibited loans to any executive officer of Parent (as defined in Rule 3b-7 under the Exchange Act) or director of Parent or any
of its Subsidiaries.
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        Section 5.6    No Undisclosed Liabilities.     Except (a) as reflected or reserved against in Parent's consolidated balance sheets (or the notes
thereto) included in the Parent SEC Documents, (b) as permitted or contemplated by this Agreement, (c) for liabilities and obligations incurred
since December 31, 2011 in the ordinary course of business consistent with past practice and (d) for liabilities or obligations which have been
discharged or paid in full in the ordinary course of business, as of the date hereof, neither Parent nor any Subsidiary of Parent has any liabilities
or obligations of any nature, whether or not accrued, contingent or otherwise, that would be required by GAAP to be reflected on a consolidated
balance sheet of Parent and its consolidated Subsidiaries (or in the notes thereto), other than those which would not reasonably be expected to
have, individually or in the aggregate, a Parent Material Adverse Effect.

        Section 5.7    Compliance with Law; Permits.

        (a)   Parent, each of its Subsidiaries and, to the Knowledge of Parent and its Subsidiaries, the STP Nuclear Operating Company
("STPNOC") are, and since January 1, 2010 have been, in compliance with and are not in default under or in violation of any
applicable Law, except where such non-compliance, default or violation would not reasonably be expected to have, individually or in
the aggregate, a Parent Material Adverse Effect. Since January 1, 2010, neither Parent, any of its Subsidiaries nor to the Knowledge of
Parent and its Subsidiaries, STPNOC, has received any written notice or, to the Parent's Knowledge, other communication from any
Governmental Entity regarding any actual or possible violation of, or failure to comply with, any Law, except as would not reasonably
be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        (b)   Parent and its Subsidiaries are in possession of all franchises, grants, authorizations, licenses, permits, easements, variances,
exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and Orders of any Governmental
Entity, and all rights under any Parent Material Contract with any Governmental Entity, necessary for Parent and its Subsidiaries to
own, lease and operate their properties and assets or to carry on their businesses as they are now being conducted, including those that
are necessary for Parent and its Subsidiaries to have and maintain their ownership interests in the South Texas Project, Units 1 and 2
(the "STNP"), in each case as presently owned, leased and operated (the "Parent Permits"), except where the failure to have any of the
Parent Permits would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. All
Parent Permits are valid and in full force and effect, and no suspension or cancellation of any such Parent Permits is pending or, to
Parent's Knowledge, threatened, except where the failure to be in full force and effect or for such suspensions or cancellations that
would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. Parent and each of its
Subsidiaries are in compliance in all respects with the terms and requirements of such Parent Permits (including their respective
obligations, if any, to maintain decommissioning funding assurance with respect the portion of STNP owned by Parent and its
Subsidiaries), except where the failure to be in compliance would not reasonably be expected to have, individually or in the aggregate,
a Parent Material Adverse Effect.

        (c)   To the Knowledge of Parent and its Subsidiaries, STPNOC is in possession of all franchises, grants, authorizations, licenses,
permits, easements, variances, exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations
and Orders of any Governmental Entity, and all rights under any material Contract with any Governmental Entity, necessary for
STPNOC to operate the STNP and to carry on its business as they are now being conducted (collectively, the "STNP Permits"), except
where the failure to have any of the STNP Permits would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect. To the Knowledge of Parent and its Subsidiaries, all STNP Permits are valid and in full force and effect, and
no suspension or cancellation of any such STNP Permits is
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pending or, threatened, except where the failure to be in full force and effect or for such suspensions or cancellations that would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        Section 5.8    Environmental Laws and Regulations.     Except as would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect: (i) no notice, notification, demand, request for information, citation, summons, complaint or Order
has been received, no penalty has been assessed, and, to the Knowledge of Parent, no investigation, action, claim, suit or proceeding is pending
or is threatened by any Governmental Entity or other Person relating to Parent or any Subsidiary of Parent or, to the Knowledge of Parent and its
Subsidiaries, against any Person whose liability Parent or any of its Subsidiaries has or may have retained or assumed either contractually or by
operation of law, and relating to or arising out of any Environmental Law, (ii) Parent and its Subsidiaries are, and except for matters that have
been fully resolved with the applicable Governmental Entity, since January 1, 2009 have been in compliance with all Environmental Laws
(which compliance includes, but is not limited to, possession of all permits, franchises, grants, authorizations, licenses, easements, variances,
exceptions, consents, certificates, approvals, clearances, permissions, qualifications and registrations and orders required under Environmental
Laws for the conduct of their business or the occupation of their properties and compliance with the terms and conditions thereof), (iii) Parent is
not conducting or paying for any response or corrective action under any Environmental Law at any location, (iv) there has been no release,
treatment, storage, disposal, arrangement for or permission to dispose of, transportation, handling, manufacturing, or distribution of, or exposure
of any Person to, any Hazardous Materials at any real property currently or, to the Knowledge of Parent, formerly owned, leased or operated by
Parent or any Subsidiary of Parent or, to the Knowledge of Parent, at any offsite disposal location used by Parent or any Subsidiary of Parent to
dispose of any Hazardous Materials, in each case in a manner that would give rise to a current or future material liability of Parent or any
Subsidiary of Parent or, to the Knowledge of Parent and its Subsidiaries, by any Person whose liability Parent or any of its Subsidiaries has or
may have retained or assumed either contractually or by operation of law, under any Environmental Law, (v) since January 1, 2009, Parent has
not entered into an indemnity with respect to or, to the Knowledge of Parent, otherwise assumed or become subject to, any liability of any other
Person relating to Environmental Laws or Hazardous Materials, (vi) Parent is not subject to any claims regarding exposure to asbestos or silica
in any product or to the presence or alleged presence of silica or damaged or friable asbestos in or upon any property, premises or facility and all
asbestos and asbestos-containing materials present at the Parent Owned Real Property and, to the extent under the control of Parent or its
Subsidiaries, at the Parent Leased Real Property are managed in compliance with all applicable Environmental Laws, and (vii) Parent is not
party to any Order that imposes any obligations under any Environmental Law.

        Section 5.9    Employee Benefit Plans.

        (a)   Section 5.9(a) of the Parent Disclosure Schedule lists all material Benefit Plans sponsored, maintained or contributed by
Parent or any of its Subsidiaries, or to which Parent or any of its Subsidiaries has any obligation or liability, including any Controlled
Group Liability (the "Parent Benefit Plans"). Parent has provided to or made available to the Company correct and complete copies of
each Parent Benefit Plan, and to the extent applicable: (i) the most recent determination or opinion letter received from the Internal
Revenue Service, (ii) the most recent Forms 5500 and all schedules thereto, (iii) the most recent summary plan description, and
(d) each trust agreement and insurance or group annuity contract relating to such Parent Benefit Plan.

        (b)   Each Parent Benefit Plan has been maintained and administered in compliance with its terms and with applicable Law,
including ERISA and the Code to the extent applicable thereto, except for such non-compliance which would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect. Any Parent Benefit Plan intended to be qualified
under Section 401(a) of the Code has received a current favorable determination letter from the
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Internal Revenue Service. Neither Parent nor any of its Subsidiaries maintains or contributes to any plan or arrangement which
provides, or has any obligation to provide, post-termination health or life insurance benefits to any Person other than as mandated by
Section 4980B of the Code and for which the beneficiary pays the entire premium cost. Except as would not reasonably be expected to
have, individually or in the aggregate, a Parent Material Adverse Effect, there does not now exist, nor do any circumstances exist that
would reasonably be expected to result in, any Controlled Group Liability.

        (c)   Neither Parent nor any of its Subsidiaries has any liability under Title IV or Section 302 of ERISA or Section 412 or 4971 of
the Code with respect to any "employee benefit plan" (as defined in Section 3(3) of ERISA). None of Parent Benefit Plans is, and
neither Parent nor any Subsidiary has any liability or obligation under or with respect to, a "multiple employer welfare arrangement"
(as defined in Section 3(40) of ERISA), a "multiple employer plan" (as defined in Section 413(c) of the Code) or a "multiemployer
plan" (as defined in Section 3(37) of ERISA).

        (d)   The consummation of the transactions contemplated by this Agreement will not, either alone or in combination with another
event, (i) entitle any current or former employee, officer, director or consultant of Parent or any of its Subsidiaries to severance pay,
unemployment compensation or any other payment, (ii) result in any other payment becoming due or satisfy any prerequisite to any
payment or benefit to any current or former employee, director or consultant of Parent, (iii) accelerate the time of funding, payment or
vesting, or increase the amount of compensation due any such employee, director or consultant or (iv) increase any benefits or
compensation or give rise to any liability under any Parent Benefit Plan.

        (e)   Each Parent Benefit Plan has been operated in good faith compliance in all material respects with Section 409A of the Code
and has since January 1, 2009 been operated in compliance in all material respects with Section 409A of the Code. No director, officer,
employee or service provider of Parent or its Affiliates is entitled to a gross-up, make-whole or indemnification payment with respect
to taxes imposed under Section 409A or Section 4999 of the Code.

        (f)    Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
(i) there are no pending or, to Parent's Knowledge, threatened claims, proceedings, audits, investigations, suits or actions by or on
behalf of any Parent Benefit Plan, by any employee or beneficiary covered under any Parent Benefit Plan or otherwise involving any
Parent Benefit Plan (other than routine claims for benefits) and (ii) neither Parent nor any of its Subsidiaries (nor, to Parent's
Knowledge, any other Person) has engaged in a "prohibited transaction" (as defined in Section 406 of ERISA or Section 4975 of the
Code) or a breach of fiduciary duty (as determined under ERISA) with respect to any Parent Benefit Plan.

        (g)   No amount that could be received (whether in cash or property or the vesting of property), as a result of the consummation of
the transactions contemplated by this Agreement or otherwise, by any employee, director or consultant of Parent or its Subsidiaries
(whether current, former or retired) under any Parent Benefit Plan or otherwise would not be deductible by reason of Section 280G of
the Code or would be subject to an excise tax under Section 4999 of the Code.

        (h)   Neither Parent nor any of its Subsidiaries is a party to any agreement, contract, arrangement or plan that has resulted or
would reasonably be expected to result in the payment of any amount that will not fully be deductible as a result of Section 162(m) of
the Code.

        Section 5.10    Absence of Certain Changes or Events.     Since December 31, 2011, (a) except as otherwise contemplated by this
Agreement, the businesses of Parent and its Subsidiaries have been conducted, in all material respects, in the ordinary course of business
consistent with past practice, and (b) there has not been any event, change, effect, development, condition or occurrence that,
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individually or in the aggregate, has had or would reasonably be expected to have, a Parent Material Adverse Effect. Since December 31, 2011
through the date hereof, neither Parent nor any of its Subsidiaries has taken any action that would be prohibited by Section 6.2(ii), (iii), (viii),
(xi), (xv) or (xvi) if proposed to be taken after the date hereof.

        Section 5.11    Investigations; Litigation.     Except as would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect, (a) to the Knowledge of Parent, there is no investigation or review pending or threatened by any Governmental Entity
with respect to Parent or any of its Subsidiaries, (b) there are no actions, suits, claims, arbitration, hearing, written inquiries or proceedings
pending (or, to the Knowledge of Parent, threatened) by or before any Governmental Entity, arbitrator or arbitration panel against or affecting
Parent or any of its Subsidiaries, or any of their respective properties or assets and (c) there are no Orders of any Governmental Entity, arbitrator
or arbitration panel outstanding involving Parent or any of its Subsidiaries, or any of their respective properties or assets.

        Section 5.12    Information Supplied.     None of the information provided by Parent or its Subsidiaries for inclusion or incorporation by
reference in (a) the Form S-4 will, at the time the Form S-4 becomes effective under the Securities Act, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading, (b) the
Joint Proxy Statement will, at the date it is first mailed to Parent's stockholders and the Company's stockholders or at the time of the Parent
Stockholders' Meeting or the Company Stockholders' Meeting, contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not
misleading or (c) the Debt Offering Documents will, at the time the applicable document thereof becomes effective under the Securities Act or
the date it is first mailed to the holders of Notes, contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary to make the statements therein not misleading. The Joint Proxy Statement (other than the portion thereof relating
solely to the Company Stockholders' Meeting) and the Form S-4 (other than the portion thereof based on information supplied by the Company
for inclusion or incorporation by reference therein, with respect to which no representation is made by Parent or any of its Subsidiaries) will
comply as to form in all material respects with the requirements of the Securities Act and the Exchange Act and the rules and regulations
promulgated thereunder. Notwithstanding the foregoing provisions of this Section 5.12, no representation or warranty is made by Parent with
respect to information or statements made or incorporated by reference in the Form S-4, the Joint Proxy Statement or the Debt Offering
Documents which were not supplied by or on behalf of Parent.

        Section 5.13    Regulatory Matters.

        (a)   Each of Parent's Subsidiaries that engages in the sale of electricity at wholesale (other than any such Subsidiaries that own
one or more facilities that constitute a "qualifying facility" as such term is defined under PURPA and the rules and regulations of
FERC that are entitled to exemption from regulation under Section 205 of the FPA) is (i) regulated as a "public utility" under the FPA
and has been authorized by the FERC, pursuant to the FPA, to make such sales at market-based rates or (ii) located within ERCOT and
regulated by the PUCT. Each of Parent's Subsidiaries that directly owns generating facilities has obtained an order from the FERC
finding it to be, or has self-certified itself to the FERC as, or is entitled to exemption from regulation as an Exempt Wholesale
Generator under either the Public Utility Holding Company Act of 1935 or PUHCA 2005 or has obtained an order from the FERC
finding it to be, has self-certified itself to the FERC as, or is a solar facility of less than one MW that is entitled to exemption from
regulation as, a qualifying facility under PURPA. Neither Parent, nor any of its Subsidiaries, are subject to the books and records
requirements of Part 366 of the FERC's Rules and Regulations (18 C.F.R. Part 366 (2009)). There are no pending, or to the Knowledge
of Parent, threatened,
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judicial or administrative proceedings to revoke a Subsidiary's market-based rate authorization, Exempt Wholesale Generator status or
qualifying facility status, as applicable. To the Knowledge of Parent, there are no events, facts or conditions that are reasonably likely
to cause any of Parent's Subsidiaries that sell electricity at wholesale to lose its market-based rate authorization or any of Parent's
Subsidiaries that directly owns generating facilities to lose its status as an Exempt Wholesale Generator under PUHCA 2005.

        (b)   All filings required to be made by Parent or any of its Subsidiaries during the three years preceding the date hereof, with the
FERC under the FPA or PUHCA 2005, the Department of Energy, the NRC under the Atomic Energy Act of 1954, as amended, the
PUCT or any other applicable state public utility commissions, as the case may be, have been made, including all forms, statements,
reports, agreements and all documents, exhibits, amendments and supplements appertaining thereto, including all rates, tariffs and
related documents, and all such filings complied, as of their respective dates, with all applicable requirements of applicable Law,
except for filings the failure of which to make or the failure of which to make in compliance with all applicable Law, would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        (c)   To the Knowledge of Parent and its Subsidiaries (i) the operations of STNP by STPNOC are, and since January 1, 2010,
have been conducted in compliance with all STNP Permits, including those STNP Permits providing for (A) the development and
maintenance of emergency plans designed to respond to any unplanned releases of radioactive materials from STNP, (B), the handling
and storage of spent nuclear fuel at STNP, (C) decommissioning planning for STNP and (D) the maintenance of insurance against a
nuclear incident, and (ii) (A) the operations of STNP are not the subject of any outstanding notices of violation, any ongoing
proceeding, heightened or additional inspections above the NRC baseline inspection program or requests for information from the
NRC or any other agency with jurisdiction over such facility and (B) STPNOC is not listed by the NRC in the "unacceptable
performance" column of the NRC Action Matrix as a part of the NRC's Assessment of Licensee Performance; in each such case except
for such failures to comply that would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse
Effect.

        Section 5.14    Tax Matters.     Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect:

        (a)   Parent and its Subsidiaries (i) have duly and timely filed (taking into account any extension of time within which to file) all
Tax Returns required to have been filed by or with respect to Parent or any of its Subsidiaries, and all such Tax Returns are true,
correct and complete in all respects and were prepared in compliance with applicable Law, (ii) have duly and timely paid all Taxes
shown as due on such Tax Returns, (iii) have adequate accruals and reserves, in accordance with GAAP, on the financial statements
included in the Parent SEC Documents for all Taxes payable by Parent and its Subsidiaries for all taxable periods and portions thereof
through the date of such financial statements and (iv) have not received written notice of any proposed or assessed deficiencies for any
Tax from any taxing authority, against Parent or any of its Subsidiaries for which there are not adequate reserves on the financial
statements included in the Parent SEC Documents.

        (b)   Neither Parent nor any of its Subsidiaries is the subject of any currently ongoing tax audit or other proceeding with respect to
Taxes nor has any Tax audit or other proceeding with respect to Taxes been proposed against any of them in writing. As of the date of
this Agreement, there are no pending requests for waivers of the time to assess any Tax. Neither Parent nor any of its Subsidiaries has
waived any statute of limitations in respect of Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency
(other than pursuant to extensions of time to
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file Tax Returns obtained in the ordinary course of business). There are no Liens for Taxes on any of the assets of Parent or any of its
Subsidiaries other than Parent Permitted Liens. No claim has ever been made in writing by a taxing authority of a jurisdiction where
Parent or one of its Subsidiaries has not filed Tax Returns claiming that Parent or such Subsidiary is or may be subject to taxation by
that jurisdiction.

        (c)   Neither Parent nor any of its Subsidiaries is a party to or bound by any written Tax allocation, indemnification (including
indemnification of Taxes with respect to service-providers) or sharing agreement (other than an agreement with Parent or its
Subsidiaries and other than customary indemnifications for Taxes contained in credit or other commercial agreements the primary
purposes of which do not relate to Taxes). Neither Parent nor any of its Subsidiaries is or has, within the past six years, been a member
of an affiliated group (other than a group the common parent of which is Parent) filing a consolidated federal income Tax Return.
Neither Parent nor any of its Subsidiaries is liable under Treasury Regulation Section 1.1502-6 (or any similar provision of the Tax
Laws of any state, local or foreign jurisdiction), or as a transferee or successor, by contract, or otherwise, for any Tax of any Person
other than Parent and its Subsidiaries.

        (d)   Parent and its Subsidiaries have duly and timely withheld and paid all Taxes required to have been withheld and paid in
connection with amounts paid or owing to any employee, independent contractor, creditor, stockholder or other third party.

        (e)   Neither Parent nor any of its Subsidiaries was a "distributing corporation" or "controlled corporation" in a transaction
intended to qualify under Section 355 of the Code within the past two (2) years or otherwise as part of a plan that includes the Merger.

        (f)    Neither Parent nor any of its Subsidiaries has participated in any "listed transaction" within the meaning of Treasury
Regulation Section 1.6011-4.

        (g)   Parent has made available to the Company or its legal or accounting representative copies of all federal income Tax Returns
for Parent and each of its Subsidiaries filed for all periods including and after the period ended December 31, 2009 and all state
income Tax Returns for Parent and each of its Subsidiaries filed for all periods including and after the period ended December 31,
2009.

        (h)   Neither Parent nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of deduction
from, taxable income for a taxable period ending after the Closing Date of as a result of any (i) adjustment pursuant to Section 481 of
the Code (or any analogous provision of state, local or foreign Law) for a taxable period ending on or before the Closing Date,
(ii) "closing agreement" as described in Section 7121 of the Code (or any analogous provision of state, local or foreign Law) executed
on or prior to the Closing Date, (iii) installment sale or open transaction disposition made on or prior to the Closing Date, (iv) prepaid
amount received on or prior to the Closing Date or (v) election by Parent or any Parent Subsidiary under Section 108(i) of the Code.

        (i)    Neither Parent nor any of its Subsidiaries has taken or agreed to take any action or knows of any fact or circumstance that
could reasonably be expected to prevent or impede the Merger from qualifying as a "reorganization" within the meaning of
Section 368(a) of the Code.

        Section 5.15    Employment and Labor Matters.

        (a)   Neither Parent nor any of its Subsidiaries is a party to or bound by any material collective bargaining or similar agreement or
material work rules or practices with any labor union, labor organization or employee association applicable to employees of Parent or
any of its Subsidiaries, (ii) there are no strikes or lockouts with respect to any employees of Parent or any of its
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Subsidiaries ("Parent Employees"), (iii) to the Knowledge of Parent, there is no union organizing effort pending or threatened against
Parent or any of its Subsidiaries, (iv) there is no unfair labor practice, labor dispute (other than routine individual grievances) or labor
arbitration proceeding pending or, to the Knowledge of Parent, threatened with respect to Parent Employees and (v) there is no
slowdown or work stoppage in effect or, to the Knowledge of Parent, threatened with respect to Parent Employees; except, with
respect to clauses (i) through (v), as would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect.

        (b)   Except for such matters which would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect, Parent and its Subsidiaries are, and have been, in compliance with all applicable Law respecting (i) employment and
employment practices, (ii) terms and conditions of employment and wages and hours, and (iii) unfair labor practices. Neither Parent
nor any of its Subsidiaries has any liabilities under the WARN Act as a result of any action taken by Parent (other than at the written
direction of the Company or as a result of any of the transactions contemplated hereby) that would reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect.

        (c)   To the Knowledge of Parent, no Parent Employee who is an executive officer has, as of the date hereof, given notice to
Parent of any intention to terminate his or her employment with Parent or its Subsidiaries within the twelve (12) month period
following the date of this Agreement.

        Section 5.16    Intellectual Property.     

        (a)   Either Parent or a Subsidiary of Parent owns, has a valid license for or otherwise possesses legally enforceable rights to use,
all Intellectual Property necessary for or used in their respective businesses as currently conducted, free and clear of all Liens, other
than Parent Permitted Liens (collectively, the "Parent Intellectual Property"), except for such failures to own, have license for or
possess rights to use that would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, the
transactions contemplated by this Agreement shall not impair the right, title or interest of Parent or any of its Subsidiaries in or to any
of the Parent Intellectual Property, and except where the license expires in accordance with its terms all of the Parent Intellectual
Property shall be owned or available for use by Parent or its Subsidiaries immediately after the Closing Date on terms and conditions
substantially similar to those under which Parent or its Subsidiaries owned or used the Parent Intellectual Property immediately prior
the Closing Date.

        (b)   Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
(a) as of the date hereof, there are no claims that are presently pending or, to the Knowledge of Parent, threatened in writing by any
Person alleging infringement by Parent or any of its Subsidiaries of any third party Intellectual Property or contesting the ownership or
use of any Parent Intellectual Property, (b) to the Knowledge of Parent, the conduct of the business of Parent and its Subsidiaries does
not infringe, misappropriate, or otherwise violate any Intellectual Property rights of any Person, (c) as of the date hereof, neither Parent
nor any of its Subsidiaries has made any claim of a violation or infringement by others of its rights to or in connection with the Parent
Intellectual Property and (d) to the Knowledge of Parent, no Person is infringing, misappropriating, or otherwise violating any Parent
Intellectual Property owned by Parent or any of its Subsidiaries. The Parent Intellectual Property owned by Parent or any of its
Subsidiaries is not subject to any outstanding consent, settlement or Order materially restricting the use thereof.
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        (c)   Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
Parent and its Subsidiaries have taken commercially reasonable actions common in the industry to maintain and protect the secrecy
and confidentiality of its trade secrets and other confidential information.

        (d)   The information technology systems, including software, owned, leased, or licensed by Parent and its Subsidiaries in the
conduct of their respective businesses (collectively, the "Parent Systems") are sufficient in all material respects for the immediate
needs of Parent's and its Subsidiaries' respective businesses as currently conducted. Except as would not reasonably be expected to
have, individually or in the aggregate, a Parent Material Adverse Effect, Parent and its Subsidiaries maintain commercially reasonable
security, disaster recovery and business continuity plans, procedures and facilities, and such plans and procedures have been proven
effective upon testing. In the last twelve (12) months prior to the date hereof, there has not been any material failure with respect to
any of the Parent Systems that has not been remedied or replaced in all material respects.

        Section 5.17    Real and Personal Property.     

        (a)   With respect to each real property owned by Parent or any of its Subsidiaries that is material to Parent and its Subsidiaries,
taken as a whole (such property collectively, the "Parent Owned Real Property"), except as would not reasonably be expected to have,
individually or in the aggregate, a Parent Material Adverse Effect, (i) either Parent or a Subsidiary of Parent has marketable and
insurable fee simple title to such Parent Owned Real Property, free and clear of all Liens other than Parent Permitted Liens and
conditions, encroachments, easements, rights-of-way, restrictions and other encumbrances that do not materially impair the existing
use of the real property subject thereto by the owner (or lessee to the extent a leased property) thereof in the operation of its business
("Permitted Encumbrances"), (ii) there are no leases, subleases, licenses, rights or other agreements affecting any portion of the Parent
Owned Real Property that would reasonably be expected to materially impair the existing use of the Parent Owned Real Property by
Parent or any of its Subsidiaries in the operation of its business thereon, and (iii) there are no outstanding options or rights of first
refusal in favor of any other party to purchase such Parent Owned Real Property or any portion thereof or interest therein that would
reasonably be expected to impair the existing use of the Parent Owned Real Property by Parent or any of its Subsidiaries in the
operation of its business thereon. As of the date hereof, neither Parent nor any of its Subsidiaries has received notice of any pending,
and to the Knowledge of Parent there is no threatened, condemnation proceeding with respect to any Parent Owned Real Property,
except proceedings which would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse
Effect. Neither Parent nor any of its Subsidiaries is a party to any agreement or option to purchase any real property or interest therein.

        (b)   Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
(i) each lease, sublease and other agreement (collectively, the "Parent Real Property Leases") under which Parent or any of its
Subsidiaries uses or occupies or has the right to use or occupy any real property that is material to Parent and its Subsidiaries, taken as
a whole (the "Parent Leased Real Property") at which the material operations of Parent or any of its Subsidiaries are conducted as of
the date hereof, is valid, binding and in full force and effect, (ii) neither Parent nor any of its Subsidiaries is currently subleasing,
licensing or otherwise granting any Person the right to use or occupy a material portion of a Parent Leased Real Property that would
reasonably be expected to materially impair the existing use of the Parent Leased Real Property by Parent or any of its Subsidiaries in
the operation of its business thereon, and (iii) no uncured default of a material nature on the part of Parent or, if applicable, any of its
Subsidiaries or, to the Knowledge of Parent, the landlord thereunder, exists under any Parent Real Property Lease, and no event has
occurred or circumstance exists which, with the giving of notice,
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the passage of time, or both, would constitute a material breach or default under a Parent Real Property Lease. Except as would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, Parent and each of its Subsidiaries
has a good and valid leasehold interest, subject to the terms of the Parent Real Property Leases, in each parcel of Parent Leased Real
Property, free and clear of all Liens, except for Parent Permitted Liens and Permitted Encumbrances, and Parent's or its Subsidiaries'
possession and quiet enjoyment of the Parent Leased Real Property under such Parent Real Property Lease has not been disturbed. As
of the date hereof, neither Parent nor any of its Subsidiaries has received notice of any pending, and, to the Knowledge of Parent, there
is no threatened, condemnation proceeding with respect to any Parent Leased Real Property, except such proceeding which would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.

        Section 5.18    Required Vote of Parent Stockholders.     (a) The approval of the Stock Issuance by a majority of the votes cast on such
proposal at the Parent Stockholders' Meeting (provided that the total votes cast on such proposal represent over 50% in interest of all securities
entitled to vote on such proposal), as required by Section 312.03 and 312.07 of the NYSE Listed Company Manual, is the only vote of holders of
securities of Parent which is required to approve the Stock Issuance, and (b) the approval and adoption of the Parent Charter Amendment by the
affirmative vote of the holders of a majority of the outstanding stock of Parent entitled to vote on the Parent Charter Amendment is the only vote
of securities of Parent which is required to adopt the Parent Charter Amendment (the approvals referred to in clauses (a) and (b) collectively, the
"Parent Stockholder Approval") and no other vote of the holders of any class or series of Parent capital stock is necessary to approve the Stock
Issuance, adopt the Parent Charter Amendment or to approve this Agreement or the transactions contemplated hereby, including the Merger.

        Section 5.19    Opinion of Financial Advisor.     The Board of Directors of Parent has received separate opinions (the "Parent Fairness
Opinions") of Credit Suisse Securities (USA) LLC and Morgan Stanley & Co. LLC (the "Parent Financial Advisors") to the effect that, as of the
date of such opinions, the Exchange Ratio is fair, from a financial point of view, to Parent. Parent shall, promptly following receipt of each such
opinions in written form, furnish an accurate and complete copy of said opinions to the Company solely for informational purposes.

        Section 5.20    Material Contracts.     

        (a)   Except for this Agreement, the Parent Benefit Plans or agreements filed as exhibits to SEC filings of Parent or any of its
Subsidiaries, as of the date hereof, neither Parent nor any of its Subsidiaries is a party to or bound by:

          (i)  any "material contract" (as such term is defined in Item 601(b)(10) of Regulation S K of the SEC) of Parent;

         (ii)  any coal supply agreement, coal transportation agreement, construction agreement, power purchase or offtake
agreement or fuel purchase agreement that is material to Parent and its Subsidiaries taken as a whole;

        (iii)  any contract imposing any material restriction on the right or ability of Parent or any of its Subsidiaries to
(A) compete with any other Person or (B) to engage in any line of business or in any geographic location; and

        (iv)  any contract (1) evidencing Indebtedness of Parent or any of its Subsidiaries to any third party in excess of
$25 million, (2) guaranteeing Indebtedness of a third party in excess of $25 million or (3) containing a covenant restricting
the payment of dividends, or having the economic effect of any of the foregoing;
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         (v)  any contract entered into since January 1, 2009 providing for the purchase or other acquisition or sale or other
disposition (directly or indirectly) by Parent or any of its Subsidiaries of an asset or assets or a business or businesses (A) in
which the aggregate purchase or sale price (regardless of whether the consideration paid or received was (x) paid upon
closing or paid or to be paid over time, (y) involved an earn-out or other contingency (in which case the amount of the
consideration subject to any as yet-unrealized earn-out or other contingency shall be estimated reasonably and in good faith)
and (z) in the form of cash, stock, assets, a debt instrument or otherwise) was in excess of $50 million and (B) under which
Parent and/or its Subsidiaries have or are reasonably likely to have a material payment obligation, including any obligation
to make any material indemnification payment (other than indemnification with respect to directors and officers) or any
material payment under any guarantee or other financial obligation;

        (vi)  any contract that relates to the formation, creation, operation, management or control of any partnership or any
joint venture that is material to Parent and its Subsidiaries taken as a whole;

       (vii)  any collective bargaining agreement or similar contract that is material to Parent and its Subsidiaries taken as a
whole;

      (viii)  any Parent Real Property Lease; or

        (ix)  any contract or group of contracts with a Person (or group of Affiliated Persons) which is not of the type described
in any of the foregoing clauses (i) through (viii) and the termination or breach of which would reasonably be expected to
have a Parent Material Adverse Effect.

For all purposes of and under this Agreement, a "Parent Material Contract" shall mean all contracts of the types referred to in
clauses (i)-(ix) of this Section 5.20(a).

        (b)   Neither Parent nor any Subsidiary of Parent is in breach of or default under the terms of any Parent Material Contract where
such breach or default would reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. To
the Knowledge of Parent, no other party to any Parent Material Contract is in breach of or default under the terms of any Parent
Material Contract where such breach or default would reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect. Except as would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect, each Parent Material Contract is in full force and effect and, subject to the Enforceability Exceptions, is valid, binding
and enforceable against Parent or the Subsidiary of Parent which is party thereto and, to the Knowledge of Parent, against each other
party thereto.

        Section 5.21    Finders or Brokers.     Except for the Parent Financial Advisors, neither Parent nor any of its Subsidiaries has employed any
investment banker, broker or finder in connection with the transactions contemplated by this Agreement who might be entitled to any fee or any
commission in connection with or upon consummation of the Merger, other than any fees incurred pursuant to arrangements entered into after
the date of this Agreement in connection with obtaining the financing contemplated by Section 6.21.

        Section 5.22    Insurance.     Parent and its Subsidiaries maintain insurance in such amounts and against such risks substantially as is
customary for entities comparable to Parent and its Subsidiaries operating in the industries in which Parent and its Subsidiaries operate. All
insurance policies maintained by Parent and its Subsidiaries are in full force and effect. Neither Parent nor any of its Subsidiaries has received
notice of any pending or threatened cancellation or material premium increase (retroactive or otherwise) with respect to any material insurance
policy, and Parent and each of its Subsidiaries is in compliance in all material respects with the terms and conditions of each
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material insurance policy (including terms and conditions relating to the payment of premiums). There is no material dispute with any insurance
carrier with respect to any material amounts recoverable by Parent or any of its Subsidiaries under the any insurance policy with such carrier.

        Section 5.23    Derivative Products.     

        (a)   To the Knowledge of Parent, all Derivative Products entered into for the account of Parent or any of its Subsidiaries since
January 1, 2010 were entered into in accordance with (i) established risk parameters, limits and guidelines (qualitative or quantitative)
and in compliance with the risk management policies approved by the Board of Directors of Parent and in effect on the date hereof,
including trade compliance, credit risk and/or code of conduct policies (collectively, the "Parent Trading Policies"), with exceptions
having been handled in all material respects according to Parent's risk management processes as in effect at the time at which such
exceptions were handled, to restrict the level of risk that Parent or any of its Subsidiaries is authorized to take, individually and in the
aggregate, with respect to Derivative Products and monitor compliance with such risk parameters and (ii) applicable Law and policies
of any Governmental Entity.

        (b)   At no time since January 1, 2011 has the net position resulting from all physical commodity transactions, exchange-traded
futures and options transactions, over-the-counter transactions and derivatives thereof and similar transactions (the "Net Parent
Position") not been within the risk parameters in all material respects that are set forth in the Parent Trading Policies except for such
Net Parent Positions that have been subsequently corrected in accordance with the Parent Trading Policies.

        (c)   Parent has made available to the Company a true and complete copy of the Parent Trading Policies, and the Parent Trading
Policies contain a true and correct description of the practice of Parent and its Subsidiaries with respect to Derivative Products as of
the date of this Agreement.

        (d)   Parent has made available to the Company a true and complete copy of the 2012 reports of the Commercial Operations
Oversight Committee of Parent.

        Section 5.24    Related Party Transactions.     Except for indemnification, compensation, employment or other similar arrangements
between Parent or any of its Subsidiaries, on the one hand, and any director or officer thereof, on the other hand, there are no transactions,
agreements, arrangements or understandings between Parent or any of its Subsidiaries, on the one hand, and any Affiliate (including any director
or officer) thereof, but not including any wholly owned Subsidiary of Parent, on the other hand, within the three-year period preceding the date
of this Agreement, in each case, that would be required to be disclosed pursuant to Item 404 of Regulation S-K under the Securities Act in
Parent's Form 10-K or proxy statement pertaining to an annual meeting of shareholders.

        Section 5.25    Lack of Ownership of Company Common Stock.     Neither Parent nor any of its Subsidiaries beneficially owns directly or
indirectly, any shares of Company Common Stock or other securities convertible into, exchangeable for or exercisable for shares of Company
Common Stock or any securities of any Subsidiary of the Company, and neither Parent nor any of its Subsidiaries has any rights to acquire any
Shares except pursuant to this Agreement. There are no voting trusts or other agreements or understandings to which Parent or any of its
Subsidiaries is a party with respect to the voting of the capital stock or other equity interest of the Company or any of its Subsidiaries.

        Section 5.26    No Additional Representations.     Parent and Merger Sub acknowledge that the Company makes no representation or
warranty as to any matter whatsoever except as expressly set forth in this Agreement or in any certificate delivered by the Company to Parent or
Merger Sub in accordance with the terms hereof, and specifically (but without limiting the generality of the foregoing) that the Company makes
no representation or warranty with respect to (a) any projections, estimates or
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budgets delivered or made available to Parent or Merger Sub (or any of their respective Affiliates, officers, directors, employees or
Representatives) of future revenues, results of operations (or any component thereof), cash flows or financial condition (or any component
thereof) of the Company and its Subsidiaries or (b) the future business and operations of the Company and its Subsidiaries.

        Section 5.27    Debt Offer Financing.     

        (a)   Parent has delivered to the Company a true and complete copy of the Financing Commitment, including any schedules,
exhibits, annexes and amendments, pursuant to which the financial institutions parties thereto have agreed to provide Financing
subject to the terms and conditions set forth therein.

        (b)   The Financing Commitment is a legal, valid and binding obligation of Parent and, to the Knowledge of Parent, the other
parties thereto, subject to the Enforceability Exceptions. The Financing Commitment is in full force and effect and, as of the date
hereof, has not been withdrawn, rescinded or terminated or otherwise amended or modified in any respect.

        (c)   As of the date hereof, Parent is not in breach of any of the terms or conditions set forth in the Financing Commitment, and no
event has occurred which, with or without notice, lapse of time or both, would reasonably be expected to constitute a breach, default or
failure to satisfy any condition precedent set forth therein. As of the date hereof, Parent is not aware of any fact or occurrence that,
with or without notice, lapse of time or both, would reasonably be expected to (i) make any of the assumptions or any of the statements
set forth in the Financing Commitment inaccurate, (ii) result in any of the conditions in the Financing Commitment not being satisfied
or (iii) otherwise result in the Financing Commitment not being available on a timely basis in order to consummate the Debt Offers
and/or the Notes Put Offers, as the case may be.

        (d)   The net proceeds from the Financing Commitment, if funded in full, together with Available Funds will be sufficient to
consummate the Debt Offers and/or the Notes Put Offers, as the case may be, and the payment of any fees, premiums and expenses of
or payable by Parent, Merger Sub, the Company or the Surviving Corporation in connection therewith.

        (e)   Parent has delivered to the Company a true and complete (except for the redactions in such delivered copy) copy of any fee
letters with respect to fees, market flex and related arrangements with respect to the Financing Commitment (the "Fee Letters"), with
only fee amounts and certain economic terms (none of which would adversely affect the amount (other than in respect of upfront fees,
if any) or availability of the Financing Commitment if so exercised by the lenders providing the Financing) redacted. As of the date
hereof, there are no side letters, understandings or other agreements or arrangements relating to the funding of the full amount or any
portion of the Financing to which Parent, Merger Sub or any of their respective Affiliates are a party, other than as expressly set forth
in the Financing Commitment and the Fee Letter delivered to the Company prior to the date hereof.

 ARTICLE VI

COVENANTS AND AGREEMENTS

        Section 6.1    Conduct of Business by the Company.     

        (a)   From and after the date hereof and prior to the Effective Time or the date, if any, on which this Agreement is earlier
terminated pursuant to Section 8.1 (the "Termination Date"), and except (i) as may be required by applicable Law, (ii) as may be
agreed in writing by Parent (which consent shall not be unreasonably withheld, delayed or conditioned), (iii) as may be contemplated
or required by this Agreement or (iv) as set forth in Section 6.1(a) of the Company Disclosure Schedule, the Company covenants and
agrees with Parent that the business of the Company and its
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Subsidiaries shall be conducted in, and that such entities shall not take any action except in, the ordinary course of business and shall
use their reasonable best efforts to preserve intact their present material lines of business, maintain their rights and franchises and
preserve their relationships with material customers and suppliers and other Persons with whom the Company or any of its
Subsidiaries has significant business relations; provided, however, that no action by the Company or its Subsidiaries with respect to
matters specifically addressed by any provision of Section 6.1(b) shall be deemed a breach of this sentence unless such action would
constitute a breach of such other provision.

        (b)   The Company agrees, on behalf of itself and its Subsidiaries, that between the date hereof and the Effective Time, without
the prior written consent of Parent (which consent shall not be unreasonably withheld, delayed or conditioned, other than a consent
with respect to the matters contemplated by clauses (i) through (vi), which may be withheld by Parent in its sole discretion), except as
may be required by applicable Law or as set forth in Section 6.1(b) of the Company Disclosure Schedule, the Company shall not, and
shall cause its Subsidiaries not to:

          (i)  amend the certificate of incorporation or by-laws or similar applicable charter documents of the Company or
materially amend the charter documents of any Subsidiary of the Company;

         (ii)  declare, set aside or pay any dividend or other distribution (whether in cash, shares or property or any combination
thereof) in respect of any shares of capital stock, or make any other actual, constructive or deemed distribution in respect of
the shares of capital stock, except for pro rata dividends or other distributions made by any direct or indirect Subsidiary of
the Company to the equityholders thereof, including the Company or one of its wholly-owned Subsidiaries;

        (iii)  split, combine, subdivide or reclassify any shares of capital stock or issue or authorize or propose the issuance of
any other securities in respect of, in lieu of or in substitution for shares of capital stock, except for any such transaction by a
wholly-owned Subsidiary of the Company which remains a wholly-owned Subsidiary after consummation of such
transaction;

        (iv)  issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of,
any shares of capital stock or other ownership interest in the Company or any of its Subsidiaries or any securities convertible
into or exchangeable for any such shares or ownership interest, or any rights, warrants or options to acquire any such shares
of capital stock, ownership interest or convertible or exchangeable securities or take any action to cause to be exercisable
any otherwise unexercisable option under any existing stock option plan (except as otherwise provided by the terms of this
Agreement or the express terms of any unexercisable or unexercised options or warrants outstanding on the date hereof),
other than (A) issuances of shares of Company Common Stock in respect of any exercise of Company Stock Options and
settlement of any Company RSUs outstanding on the date hereof or as may be granted after the date hereof as permitted
under this Section 6.1(b), (B) the purchase or sale of shares of Company Common Stock pursuant to the exercise of options
to purchase Company Common Stock outstanding on the date hereof or as may be granted after the date hereof as permitted
under this Section 6.1(b) if necessary to effectuate an option direction upon exercise or for withholding of Taxes, (C) the
grant of equity compensation awards at times, in amounts and on terms and conditions in accordance with Section 6.1(b)(iv)
of the Company Disclosure Schedule, (D) issuances of Shares in satisfaction of the terms of the Plan of Reorganization,
(E) transactions among the Company and its wholly-owned Subsidiaries or among the Company's wholly-owned
Subsidiaries or (F) the incurrence of any Company Permitted Liens;
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         (v)  directly or indirectly purchase, redeem or otherwise acquire any shares of capital stock of the Company or any of
its Subsidiaries or any rights, warrants or options to acquire any such shares, except for (A) transactions among the
Company and its wholly-owned Subsidiaries or among the Company's wholly-owned Subsidiaries or (B) the purchase or
sale of shares of Company Common Stock pursuant to the exercise of options to purchase Company Common Stock
outstanding on the date hereof or as may be granted after the date hereof as permitted under this Section 6.1(b)  if necessary
to effectuate an option direction upon exercise or for withholding of Taxes;

        (vi)  adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or
other reorganization, or enter into a letter of intent or agreement in principle with respect thereto, other than the Merger and
other than any mergers, consolidations, restructurings or reorganizations solely among the Company and its wholly-owned
Subsidiaries or among the Company's wholly-owned Subsidiaries;

       (vii)  except as otherwise permitted or contemplated by this Agreement or for transactions between the Company and its
Subsidiaries or among the Company's Subsidiaries, prepay, redeem, repurchase, defease, cancel or otherwise acquire any
Indebtedness or guarantees thereof of the Company or any of its Subsidiaries in excess of $100 million in the aggregate,
other than (A) at stated maturity, (B) any required amortization payments and mandatory prepayments (including mandatory
prepayments arising from any change of control put rights to which holders of such Indebtedness or guarantees thereof may
be entitled) and (C) Indebtedness or guarantees thereof disclosed in Section 6.1(b)(vii) of the Company Disclosure Schedule,
in each case, in accordance with the terms of the instrument governing such Indebtedness as in effect on the date hereof or,
with respect to Indebtedness incurred in accordance with clause (viii), the terms of such Indebtedness;

      (viii)  incur, assume, guarantee or otherwise become liable for any Indebtedness, except for (A) short-term borrowings
incurred in the ordinary course of business consistent with past practice, (B) borrowings (including for the avoidance of
doubt, letters of credit) pursuant to existing credit facilities, (C) purchase money financings and capital leases entered into in
the ordinary course of business consistent with past practice, (D) any Indebtedness or guarantees thereof among the
Company and its wholly owned Subsidiaries or among the Company's wholly owned Subsidiaries, (E) any Indebtedness
incurred to replace, renew, extend, refinance or refund any existing Indebtedness on terms no less favorable to the Company
in the aggregate than the terms of such existing Indebtedness and in an amount not to exceed the sum of such existing
Indebtedness plus the aggregate amount of customary fees and reasonable expenses associated with the replacement,
renewal, extension, refinancing or refunding of such existing Indebtedness, (F) any guarantees by the Company of
Indebtedness of Subsidiaries of the Company or guarantees by the Company's Subsidiaries of Indebtedness of the Company
or any Subsidiary of the Company, which Indebtedness is incurred in compliance with this Section 6.1(b), and (G) as may be
incurred pursuant to Section 6.19 or Section 6.20; provided, however, that the principal amount of Indebtedness incurred
pursuant to clauses (A) and (C) shall not exceed $50 million in the aggregate; provided, further, that in the case of each of
clause (A) and clauses (C) through (F), (x) the incurrence of such Indebtedness would not reasonably be expected to
interfere with the parties' ability to obtain the Financing or Alternative Financing and (y) such Indebtedness does not impose
or result in any additional restrictions or limitations on the Company or any of its Subsidiaries or, following the Closing,
Parent or any of its Subsidiaries (including, following the Closing, the Surviving Corporation or any of its Subsidiaries), or
subject the Company or any of its Subsidiaries or, following the Closing, Parent or any of its Subsidiaries (including the
Surviving Corporation or any of its Subsidiaries), to any additional covenants or obligations (other than
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the obligations to make payment on such Indebtedness) to which the Company, Parent or their respective Subsidiaries are
not otherwise subject under the terms of any Indebtedness (other than any Indebtedness proposed to be repaid pursuant to
Section 6.19 hereof) outstanding as of the date hereof, that would reasonably be expected to have a Company Material
Adverse Effect or Parent Material Adverse Effect;

        (ix)  change or revoke any material Tax election, change an annual Tax accounting period, change any material Tax
accounting method, file any material amended Tax Return, enter into any closing agreement with respect to a material
amount of Taxes, settle any material Tax claim or assessment or surrender any right to claim a refund of a material amount
of Taxes;

         (x)  enter into any new line of business outside of the existing business of the Company and its Subsidiaries;

        (xi)  make any acquisition of any other person or business or make any loans, advances or capital contributions to, or
investments in, any other person (other than any Subsidiary of the Company) with a value in excess of $50 million in the
aggregate, except (A) as contemplated by the Company's fiscal 2012 budget and capital expenditure plan, as set forth in
Section 6.1(b)(xi) of the Company Disclosure Schedule (the "Company 2012 Budget") (whether or not such acquisition,
loan, advance, capital contribution or investment is made during the 2012 fiscal year), or the Company's fiscal 2013 capital
expenditure plan, as set forth in Section 6.1(b)(xi)  of the Company Disclosure Schedule (the "Company 2013 Budget")
(whether or not such acquisition, loan, advance, capital contribution or investment is made during the 2013 fiscal year) or
(B) as made in connection with any transaction solely between the Company and a wholly owned Subsidiary of the
Company or between wholly owned Subsidiaries of the Company; provided, however, that notwithstanding the foregoing,
the Company shall not, and shall not permit any of its Subsidiaries to, make any acquisition of any other person or business
or make any loans, advances or capital contributions to, or investments in, any other person which would reasonably be
expected to prevent, impede or delay the consummation of the Merger by the End Date;

       (xii)  commit to or make any capital expenditures in excess of $50 million in the aggregate, except for (A) capital
expenditures contemplated by the Company 2012 Budget (whether or not such capital expenditure is made during the 2012
fiscal year) or the Company 2013 Budget, (B) capital expenditures disclosed in Section 6.1(b)(xii) of the Company
Disclosure Schedule or (C) capital expenditures made in response to any emergency, whether caused by war, terrorism,
weather events, public health events, outages or otherwise;

      (xiii)  except as required by the terms of the Company Benefit Plans as in effect on the date hereof, (A) except in the
ordinary course of business consistent with past practice for any employee who is not an executive officer, increase the
compensation or other benefits (including the granting of any discretionary bonuses) payable or provided to the Company's
directors, officers or employees, (B) enter into, adopt, amend, modify (including the acceleration of vesting) or terminate any
bonus, profit sharing, incentive, compensation, severance, retention, termination, option, appreciation right, performance
unit, stock equivalent, share purchase agreement, pension, retirement, deferred compensation, employment, severance or
other employee benefit agreement, trust, plan, fund or other arrangement for the compensation, benefit or welfare of any
director, officer or employee in any manner except (1) for agreements entered into with any newly-hired non-officer
employees hired in the ordinary course of business consistent with past practice, (2) for severance agreements (for the
avoidance of doubt, other than collective bargaining or similar agreements) entered into in the ordinary course of business
consistent with past practice with employees who are not executive officers in connection with terminations of employment,
or
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(3) in connection with the promotion of employees to the extent it is in the ordinary course of business consistent with past
practice, or (C) enter into or amend any collective bargaining agreements or similar contracts other than agreements or
amendments entered into in the ordinary course of business consistent with past practice that would not result in a material
increase of cost (consistent with past practice) to the Company under the applicable collective bargaining agreements or
similar contracts;

      (xiv)  enter into or make any loans or advances to any of its officers, directors, employees, agents or consultants (other
than reimbursements or advances of business expense in the ordinary course of business consistent with past practice to
employees of the Company or any of its Subsidiaries) or make any change in its existing borrowing or lending arrangements
for or on behalf of any of such Persons, except as required by the terms of any Company Benefit Plan;

       (xv)  materially change financial accounting policies or procedures or any of its methods of reporting income,
deductions or other material items for financial accounting purposes, except as required by a change in GAAP, SEC rule or
policy or applicable Law;

      (xvi)  (A) sell, lease, license, transfer, exchange or swap, mortgage (including securitizations), or otherwise dispose of
any material portion of its material properties or non-cash assets, including the capital stock of Subsidiaries, except (i) for
transactions among the Company and its wholly-owned Subsidiaries or among the Company's wholly-owned Subsidiaries
and (ii) subject to the second proviso in Section 6.8(a), as may be required by applicable Law or any Governmental Entity in
order to permit or facilitate the consummation of the transactions contemplated hereby, (B) create or incur any Lien on any
of its material assets or properties, other than Company Permitted Liens, or (C) sell, license, assign, or otherwise dispose of
any material Company Intellectual Property other than in the ordinary course of business consistent with past practice;

     (xvii)  enter into any agreement that would result in the Company or any of its Subsidiaries becoming subject to any
restriction not in existence on the date hereof with respect to the payment of distributions or dividends;

    (xviii)  modify, amend or terminate, or waive or assign any rights under, any Company Material Contract or material
Company Real Property Lease other than in a manner that is not material and adverse to the Company and its Subsidiaries
taken as a whole, or that could prevent or materially delay the consummation of the Merger or the other transactions
contemplated by this Agreement past the End Date (or any extension thereof);

      (xix)  materially amend or terminate the Company Trading Policies or take any action that materially violates the
Company Trading Policies or that causes the Net Company Position to be materially outside the risk parameters set forth in
the Company Trading Policies;

       (xx)  waive, release, assign, settle or compromise any claim, action or proceeding, other than waivers, releases,
assignments, settlements or compromises that (x) with respect to the payment of monetary damages, involve only the
payment of monetary damages (A) equal to or less than the amounts specifically reserved with respect thereto on the balance
sheet as of December 31, 2011 included in the Company SEC Documents or (B) that do not exceed $50 million in the
aggregate, and (y) with respect to any non-monetary terms and conditions therein, involve only the imposition of restrictions
or other conditions that would not reasonably be expected to materially and adversely impact the business and/or operations
of the Company and its Subsidiaries, taken as a whole, or the consummation of the transactions contemplated by this
Agreement, and do not involve the admission of any criminal liability;
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      (xxi)  implement any plant closings or layoff of employees that would reasonably be expected to materially and
adversely impact the business and/or operations of the Company and its Subsidiaries taken as a whole; or

     (xxii)  agree or commit, in writing or otherwise, to take any of the foregoing actions.

        (c)   The Company shall promptly notify Parent of any change, occurrence, effect, condition, fact, event, or circumstance of
which any of the Company's executive officers has actual knowledge which would reasonably be expected to cause the failure of any
of the conditions set forth in Article VII to be satisfied, including any breach of a representation, warranty, covenant or agreement
contained in this Agreement by the Company of which any the Company's executive officers has actual knowledge and which, if not
timely cured, would reasonably be expected to cause the failure of any of the conditions set forth in Article VII to be satisfied;
provided, however, that (x) no unintentional failure by the Company to provide a required notice under this Section 6.1(c) with respect
to any matter that would not result in a failure of the conditions set forth in Section 7.2(a) shall result in a failure of the condition set
forth in Section 7.3(b) and (y) the delivery of any notice by the Company pursuant to this Section 6.1(c) shall not limit or otherwise
affect the respective rights, obligations, representations, warranties, covenants or agreements of the parties or the conditions to the
obligations of the parties under this Agreement, or be deemed to amend or supplement the Company Disclosure Schedule or constitute
an exception to any representation, warranty, covenant or agreement.

        Section 6.2    Conduct of Business by Parent.

        (a)   From and after the date hereof and prior to the Effective Time or the Termination Date, and except (i) as may be required by
applicable Law, (ii) as may be agreed in writing by the Company (which consent shall not be unreasonably withheld, delayed or
conditioned), (iii) as may be contemplated or required by this Agreement or (iv) as set forth in Section 6.2(a) of the Parent Disclosure
Schedule, Parent covenants and agrees with the Company that the business of Parent and its Subsidiaries shall be conducted in, and
that such entities shall not take any action except in, the ordinary course of business and shall use their reasonable best efforts to
preserve intact their present material lines of business, maintain their rights and franchises and preserve their relationships with
material customers and suppliers and other Persons with whom Parent or any of its Subsidiaries has significant business relations;
provided, however, that no action by Parent or its Subsidiaries with respect to matters specifically addressed by any provision of
Section 6.2(b) shall be deemed a breach of this sentence unless such action would constitute a breach of such other provision.

        (b)   Parent agrees, on behalf of itself and its Subsidiaries, that between the date hereof and the Effective Time, without the prior
written consent of the Company (which consent shall not be unreasonably withheld, delayed or conditioned, other than a consent with
respect to the matters contemplated by clauses (i) through (vi), which may be withheld by the Company in its sole discretion), except
as may be required by applicable Law or as set forth in Section 6.2(b) of the Parent Disclosure Schedule, Parent shall not, and shall
cause its Subsidiaries not to:

          (i)  amend the certificate of incorporation or by-laws or similar applicable charter documents of Parent (other than the
Parent Charter Amendment) or materially amend the charter documents of any Subsidiary of Parent;

         (ii)  declare, set aside or pay any dividend or other distribution (whether in cash, shares or property or any combination
thereof) in respect of any shares of capital stock, or make any other actual, constructive or deemed distribution in respect of
the shares of capital stock, except for pro rata dividends or other distributions made by any direct or indirect Subsidiary
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of Parent to the equityholders thereof, including Parent or one of its wholly-owned Subsidiaries;

        (iii)  split, combine, subdivide or reclassify any shares of capital stock or issue or authorize or propose the issuance of
any other securities in respect of, in lieu of or in substitution for shares of capital stock, except for any such transaction by a
wholly-owned Subsidiary of Parent which remains a wholly-owned Subsidiary after consummation of such transaction;

        (iv)  issue, sell, pledge, dispose of or encumber, or authorize the issuance, sale, pledge, disposition or encumbrance of,
any shares of capital stock or other ownership interest in Parent or any of its Subsidiaries or any securities convertible into or
exchangeable for any such shares or ownership interest, or any rights, warrants or options to acquire any such shares of
capital stock, ownership interest or convertible or exchangeable securities or take any action to cause to be exercisable any
otherwise unexercisable option under any existing stock option plan (except as otherwise provided by the terms of this
Agreement or the express terms of any unexercisable or unexercised options or warrants outstanding on the date hereof),
other than (A) issuances of shares of Parent Common Stock in respect of any exercise of Parent Stock Options and
settlement of any other Parent Equity-Based Awards outstanding on the date hereof or as may be granted after the date
hereof as permitted under this Section 6.2(b), (B) the purchase or sale of shares of Parent Common Stock pursuant to the
exercise of options to purchase Parent Common Stock or other Parent Equity-Based Awards outstanding on the date hereof
or as may be granted after the date hereof as permitted under this Section 6.2(b) if necessary to effectuate an option or other
award direction upon exercise or for withholding of Taxes, (C) the issuance of shares of Parent Common Stock pursuant to
Parent's Employee Stock Purchase Plan, (D) the grant of equity compensation awards at times, in amounts and on terms and
conditions in accordance with Section 6.2(b)(iv) of the Parent Disclosure Schedule, (E) transactions among Parent and its
wholly-owned Subsidiaries or among Parent's wholly-owned Subsidiaries or (F) the incurrence of any Parent Permitted
Liens;

         (v)  directly or indirectly purchase, redeem or otherwise acquire any shares of capital stock of Parent or any of its
Subsidiaries or any rights, warrants or options to acquire any such shares, except for (A) transactions among Parent and its
wholly-owned Subsidiaries or among Parent's wholly-owned Subsidiaries or (B) the purchase or sale of shares of Parent
Common Stock pursuant to the exercise of options to purchase Parent Common Stock or other Parent Equity-Based Awards
outstanding on the date hereof or as may be granted after the date hereof as permitted under this Section 6.2(b) if necessary
to effectuate an option or other award direction upon exercise or for withholding of Taxes;

        (vi)  adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or
other reorganization, or enter into a letter of intent or agreement in principle with respect thereto, other than the Merger and
other than any mergers, consolidations, restructurings or reorganizations solely among Parent and its wholly-owned
Subsidiaries or among Parent's wholly-owned Subsidiaries;

       (vii)  except as otherwise permitted or contemplated by this Agreement or for transactions between Parent and its
Subsidiaries or among Parent's Subsidiaries, prepay, redeem, repurchase, defease, cancel or otherwise acquire any
Indebtedness or guarantees thereof of Parent or any of its Subsidiaries in excess of $100 million in the aggregate, other than
(A) at stated maturity, (B) any required amortization payments and mandatory prepayments (including mandatory
prepayments arising from any change of control put rights to which holders of such Indebtedness or guarantees thereof may
be entitled) and (C) Indebtedness or guarantees thereof disclosed in Section 6.2(b)(vii) of the Parent Disclosure Schedule, in
each
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case, in accordance with the terms of the instrument governing such Indebtedness as in effect on the date hereof or, with
respect to Indebtedness incurred in accordance with clause (viii), the terms of such Indebtedness;

      (viii)  incur, assume, guarantee or otherwise become liable for any Indebtedness, except for (A) short-term borrowings
incurred in the ordinary course of business consistent with past practice, (B) borrowings (including for the avoidance of
doubt, letters of credit) pursuant to existing credit facilities, (C) purchase money financings and capital leases entered into in
the ordinary course of business consistent with past practice, (D) any Indebtedness or guarantees thereof among Parent and
its wholly owned Subsidiaries or among Parent's wholly owned Subsidiaries, (E) any Indebtedness incurred to replace,
renew, extend, refinance or refund any existing Indebtedness on terms no less favorable to Parent in the aggregate than the
terms of such existing Indebtedness and in an amount not to exceed the sum of such existing Indebtedness plus the aggregate
amount of customary fees and reasonable expenses associated with the replacement, renewal, extension, refinancing or
refunding of such existing Indebtedness, (F) any guarantees by Parent of Indebtedness of Subsidiaries of Parent or
guarantees by Parent's Subsidiaries of Indebtedness of Parent or any Subsidiary of Parent, which Indebtedness is incurred in
compliance with this Section 6.2(b), and (G) as may be incurred pursuant to Section 6.19 or Section 6.20; provided,
however, that the principal amount of Indebtedness incurred pursuant to clauses (A) and (C) shall not exceed $100 million in
the aggregate; provided, further, that in the case of each of clause (A) and clauses (C) through (F), (x) the incurrence of
such Indebtedness would not reasonably be expected to interfere with the parties' ability to obtain the Financing or
Alternative Financing and (y) such Indebtedness does not impose or result in any additional restrictions or limitations on
Parent or any of its Subsidiaries (including, following the Closing, the Surviving Corporation or any of its Subsidiaries), or
subject Parent or any of its Subsidiaries (including, following the Closing, the Surviving Corporation or any of its
Subsidiaries) to any additional covenants or obligations (other than the obligations to make payment on such Indebtedness)
to which Parent or its Subsidiaries is not otherwise subject under the terms of any Indebtedness outstanding as of the date
hereof, that would reasonably be expected to have a Parent Material Adverse Effect;

        (ix)  change or revoke any material Tax election, change an annual Tax accounting period, change any material Tax
accounting method, file any material amended Tax Return, enter into any closing agreement with respect to a material
amount of Taxes, settle any material Tax claim or assessment or surrender any right to claim a refund of a material amount
of Taxes;

         (x)  enter into any new line of business outside of the existing business of Parent and its Subsidiaries other than new
lines of business currently contemplated by Parent and its Subsidiaries or that are directly related to Parent and its
Subsidiaries' solar, retail or electric vehicle services businesses;

        (xi)  make any acquisition of any other person or business or make any loans, advances or capital contributions to, or
investments in, any other person (other than any Subsidiary of Parent) with a value in excess of $100 million in the
aggregate, except (A) as contemplated by Parent's fiscal 2012 budget and capital expenditure plan, as set forth in
Section 6.2(b)(xi)  of the Parent Disclosure Schedule (the "Parent 2012 Budget") (whether or not such acquisition, loan,
advance, capital contribution or investment is made during the 2012 fiscal year), or Parent's fiscal 2013 budget and capital
expenditure plan, as set forth in Section 6.2(b)(xi) of the Parent Disclosure Schedule (the "Parent 2013 Budget") (whether or
not such acquisition, loan, advance, capital contribution or investment is made during the 2013 fiscal year) or (B) as made in
connection with any transaction solely between Parent and a wholly owned Subsidiary of Parent or between wholly owned
Subsidiaries of Parent; provided, however, that notwithstanding the foregoing, Parent shall not, and shall not permit any of
its Subsidiaries to,
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make any acquisition of any other person or business or make any loans, advances or capital contributions to, or investments
in, any other person which would reasonably be expected to prevent, impede or delay the consummation of the Merger by
the End Date;

       (xii)  commit to or make any capital expenditures in excess of $100 million in the aggregate, except for (A) capital
expenditures contemplated by the Parent 2012 Budget (whether or not such capital expenditure is made during the 2012
fiscal year) or the Parent 2013 Budget, (B) capital expenditures disclosed in Section 6.2(b)(xii) of the Parent Disclosure
Schedule or (C) capital expenditures made in response to any emergency, whether caused by war, terrorism, weather events,
public health events, outages or otherwise;

      (xiii)  except as required by the terms of the Parent Benefit Plans as in effect on the date hereof and except for such
actions taken in connection with new lines of business permitted pursuant to Section 6.2(b)(x) above (provided that any such
action shall be consistent with market and customary practice), (A) except in the ordinary course of business consistent with
past practice for any employee who is not an executive officer, increase the compensation or other benefits (including the
granting of any discretionary bonuses) payable or provided to Parent's directors, officers or employees, (B) enter into, adopt,
amend, modify (including the acceleration of vesting) or terminate any bonus, profit sharing, incentive, compensation,
severance, retention, termination, option, appreciation right, performance unit, stock equivalent, share purchase agreement,
pension, retirement, deferred compensation, employment, severance or other employee benefit agreement, trust, plan, fund
or other arrangement for the compensation, benefit or welfare of any director, officer or employee in any manner except
(1) for agreements entered into with any newly-hired non-officer employees hired in the ordinary course of business
consistent with past practice, (2) for severance agreements (for the avoidance of doubt, other than collective bargaining or
similar agreements) entered into in the ordinary course of business consistent with past practice with employees who are not
executive officers in connection with terminations of employment, or (3) in connection with the promotion of employees to
the extent it is in the ordinary course of business consistent with past practice, or (C) enter into or amend any collective
bargaining agreements or similar contracts other than agreements or amendments entered into in the ordinary course of
business consistent with past practice that would not result in a material increase of cost (consistent with past practice) to
Parent under the applicable collective bargaining agreements or similar contracts;

      (xiv)  enter into or make any loans or advances to any of its officers, directors, employees, agents or consultants (other
than reimbursements or advances of business expense in the ordinary course of business consistent with past practice to
employees of Parent or any of its Subsidiaries) or make any change in its existing borrowing or lending arrangements for or
on behalf of any of such Persons, except as required by the terms of any Parent Benefit Plan;

       (xv)  materially change financial accounting policies or procedures or any of its methods of reporting income,
deductions or other material items for financial accounting purposes, except as required by a change in GAAP, SEC rule or
policy or applicable Law;

      (xvi)  (A) sell, lease, license, transfer, exchange or swap, mortgage (including securitizations), or otherwise dispose of
any material portion of its material properties or non-cash assets, including the capital stock of Subsidiaries, except (i) for
transactions among Parent and its wholly-owned Subsidiaries or among Parent's wholly-owned Subsidiaries and (ii) subject
to the second proviso in Section 6.8(a), as may be required by applicable Law or any Governmental Entity in order to permit
or facilitate the consummation of the transactions contemplated hereby, (B) create or incur any Lien on any of its material
assets or properties, other than Parent Permitted Liens, or (C) sell, license, assign, or otherwise dispose of any

A-59

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 47



Table of Contents

material Parent Intellectual Property other than in the ordinary course of business consistent with past practice;

     (xvii)  modify, amend or terminate, or waive or assign any rights under, any Parent Material Contract or material Parent
Real Property Lease other than in a manner that is not material and adverse to Parent and its Subsidiaries taken as a whole or
that could prevent or materially delay the consummation of the Merger or the other transactions contemplated by this
Agreement past the End Date (or any extension thereof);

    (xviii)  materially amend or terminate the Parent Trading Policies or take any action that materially violates the Parent
Trading Policies or that causes the Net Parent Position to be materially outside the risk parameters set forth in the Parent
Trading Policies;

      (xix)  waive, release, assign, settle or compromise any claim, action or proceeding, other than waivers, releases,
assignments, settlements or compromises that (x) with respect to the payment of monetary damages, involve only the
payment of monetary damages (A) equal to or less than the amounts specifically reserved with respect thereto on the balance
sheet as of December 31, 2011 included in the Parent SEC Documents or (B) that do not exceed $50 million in the
aggregate, and (y) with respect to any non-monetary terms and conditions therein, involve only the imposition of restrictions
or other conditions that would not reasonably be expected to materially and adversely impact the business and/or operations
of Parent and its Subsidiaries, taken as a whole, or the consummation of the transactions contemplated by this Agreement,
and do not involve the admission of any criminal liability;

       (xx)  implement any plant closings or layoff of employees that would reasonably be expected to materially and
adversely impact the business and/or operations of Parent and its Subsidiaries, taken as a whole; or

      (xxi)  agree or commit, in writing or otherwise, to take any of the foregoing actions.

        (c)   Parent shall promptly notify the Company of any change, occurrence, effect, condition, fact, event, or circumstance of which
any of Parent's executive officers has actual knowledge which would reasonably be expected to cause the failure of any of the
conditions set forth in Article VII to be satisfied, including any breach of a representation, warranty, covenant or agreement contained
in this Agreement by Parent of which any Parent's executive officers has actual knowledge and which, if not timely cured, would
reasonably be expected to cause the failure of any of the conditions set forth in Article VII to be satisfied; provided, however, that
(x) no unintentional failure by Parent to provide a required notice under this Section 6.2(c) with respect to any matter that would not
result in a failure of the conditions set forth in Section 7.2(a) shall result in a failure of the condition set forth in Section 7.2(b) and
(y) the delivery of any notice by Parent pursuant to this Section 6.2(c) shall not limit or otherwise affect the respective rights,
obligations, representations, warranties, covenants or agreements of the parties or the conditions to the obligations of the parties under
this Agreement, or be deemed to amend or supplement the Parent Disclosure Schedule or constitute an exception to any representation,
warranty, covenant or agreement.

        Section 6.3    Investigation.

        (a)   Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, each of the
Company and Parent shall provide the other party and such other party's (i) officers and employees and (ii) accountants, consultants,
legal counsel, financial advisors and agents and other representatives (such Persons described in this clause (ii), collectively,
"Representatives") (x) reasonable access during normal business hours to its and its Subsidiaries' personnel and properties, contracts,
commitments, books and records and any report, schedule or other document filed or received by it pursuant to the requirements of
applicable Law
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and (y) with such additional accounting, financing, operating, environmental and other data and information regarding the Company
and its Subsidiaries or Parent and its Subsidiaries, as the case may be, as the other such party may request. Notwithstanding the
foregoing, neither the Company nor Parent shall be required to provide such access, data or other information if it (A) would
unreasonably disrupt the operations of such party or any of its Subsidiaries, (B) would cause a violation or breach of or default under,
or give a third party the right to terminate or accelerate the rights under, any agreement to which such party or any of its Subsidiaries is
a party, (C) would cause a risk of a loss of privilege to such party or any of its Subsidiaries, or (D) would constitute a violation of any
applicable Law; provided, however, that the Company or Parent, as applicable, shall use its reasonable best efforts to provide such
access or such data or information to Parent or the Company, as applicable, in a way that would not give rise to or result in any of the
effects or consequences described in any of clauses (A) through (D) of such sentence. Notwithstanding anything else in this
Agreement to the contrary, no information or knowledge obtained by the Company or Parent in any investigation conducted pursuant
to the access contemplated by this Section 6.3 shall limit or otherwise affect the respective rights, obligations, representations,
warranties, covenants or agreements of the parties or the conditions to the obligations of the parties under this Agreement, or be
deemed to amend or supplement the Company Disclosure Schedule or the Parent Disclosure Schedule or constitute an exception to
any representation, warranty, covenant or agreement affect or be deemed to modify any representation or warranty of the parties hereto
set forth in this Agreement. The foregoing notwithstanding, neither the Company nor Parent, nor any of their respective officers,
employees or Representatives, shall be permitted to perform any onsite procedures (including an onsite study) with respect to any
property of the other party or any of the other party's Subsidiaries except with the other party's prior written consent.

        (b)   The parties hereto hereby agree that all information provided to them or their respective officers, directors, employees or
Representatives in connection with this Agreement and the consummation of the transactions contemplated hereby shall be deemed to
be "Evaluation Material", as such term is used in, and shall be treated in accordance with, the Confidentiality Agreement, dated as of
May 22, 2012, between the Company and Parent (the "Confidentiality Agreement").

        Section 6.4    Non-Solicitation by the Company.

        (a)   Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, the Company
and its Subsidiaries shall not, and the Company shall cause its and their respective officers, directors and employees not to, and the
Company shall use its reasonable best efforts to cause its and their respective Representatives not to (and shall not authorize or give
permission to its and their respective Representatives to), directly or indirectly: (i) solicit, initiate, seek or knowingly encourage or
facilitate the making, submission or announcement of any inquiry, discussion, request, offer or proposal that constitutes, or would
reasonably be expected to lead to, a Company Acquisition Proposal, (ii) furnish any non-public information regarding the Company or
any of its Subsidiaries to, or afford access to the properties, books and records of the Company or any of its Subsidiaries to, any Third
Party, in connection with or in response to, or that would be reasonably likely to lead to, a Company Acquisition Proposal, (iii) engage
or participate in any discussions or negotiations with any Third Party with respect to, or that would be reasonably likely to lead to, any
Company Acquisition Proposal, or (iv) adopt or approve, or enter into any letter of intent, agreement in principle, memorandum of
understanding, term sheet, merger agreement, acquisition agreement, option agreement or any other agreement (other than an
Acceptable Confidentiality Agreement) or instrument providing for or relating to, any Company Acquisition Proposal; provided,
however, that this Section 6.4(a) shall not prohibit (A) the Company, or the Board of Directors of the Company, directly or
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indirectly through any officer, employee or Representative, prior to obtaining the Company Stockholder Approval, from taking any of
the actions described in clauses (ii) or (iii)  above in response to a bona fide written Company Acquisition Proposal received by the
Company or its directors, officers, employees or Representatives from a Third Party after the execution and delivery of this Agreement
which did not result from or arise in connection with a breach of this Section 6.4 that is not withdrawn if (but only if): (1) the Board of
Directors of the Company determines in good faith, after consultation with a financial advisor of nationally recognized reputation and
outside legal counsel, that such Company Acquisition Proposal constitutes or is reasonably expected to result in a Company Superior
Offer, (2) the Board of Directors of the Company determines in good faith, after consultation with outside legal counsel, that the
failure to take such action with respect to such Company Acquisition Proposal would be reasonably likely to be inconsistent with the
exercise by the Board of Directors of its fiduciary duties under applicable Law, (3) the Company gives to Parent the notice (which
notice must state that the Company's Board of Directors' has made the determinations contemplated by the foregoing clauses (1) and
(2)), required by Section 6.4(b), (4) the Company furnishes any non-public information and/or provides access to such Third Party (or
its directors, officers, employees or Representatives) only after such Third Party enters into an Acceptable Confidentiality Agreement
with the Company and only pursuant thereto; (B) the Company from waiving any standstill or similar provisions in any Acceptable
Confidentiality Agreement entered into after the date of this Agreement in order to permit the counterparty thereto to make a Company
Acquisition Proposal; or (C) the Company from complying with Rules 14d-9 and 14e-2 promulgated under the Exchange Act with
regard to any Company Acquisition Proposal; provided, however, that compliance with such rules shall not in any way limit or modify
the effect that any action taken pursuant to such rules may have under any other provision of this Agreement.

        (b)   From and after the date hereof until the earlier of the Effective Time and the termination of this Agreement in accordance
with Article VIII, the Company shall promptly (and in any event within twenty-four (24) hours) notify Parent orally and in writing of
its receipt of (i) any Company Acquisition Proposal (whether written, oral or otherwise), (ii) any inquiry or request for information
regarding the Company or any of its Subsidiaries or for access to the properties, books and records of the Company or any of its
Subsidiaries, in each case, in connection with or in response to a Company Acquisition Proposal, or (iii) any discussions or
negotiations sought to be entered into or continued with the Company, any of its Subsidiaries or its or their respective directors,
officers, employees or Representatives with any Third Party (or its directors, officers, employees or Representatives) in connection
with or in response to a Company Acquisition Proposal. Any such notice pursuant to the foregoing sentence shall include (A) the
identity of the Third Party making or submitting such Company Acquisition Proposal or request, (B) if it is in writing, a copy such
Company Acquisition Proposal and any related draft agreements, and (C) if oral, a reasonably detailed summary of any material
communications relating to, and the material terms and conditions of, such Company Acquisition Proposal or request. The Company
shall keep Parent reasonably informed on a prompt basis with respect to any change (and in no event later than twenty-four (24) hours
following any such change) to any of the financial terms or any other material term or condition of any such Company Acquisition
Proposal, including providing the information and documents set forth in clauses (A) through (C) of the foregoing sentence with
respect to any material change thereto. The Company shall promptly provide to Parent any non-public information regarding the
Company and its Subsidiaries and promptly provide access to the properties, books and records of the Company and its Subsidiaries
provided to any such Third Party which was not previously provided to Parent. The Company shall not enter into any agreement (or
amend or modify any existing agreement) with any Third Party which would prevent the Company or any of its Subsidiaries or their
respective Representatives from complying with this Section 6.4.
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        (c)   Immediately following the execution of this Agreement, the Company shall, and shall cause its Subsidiaries and its and their
respective officers, directors and employees, and shall use its reasonable best efforts to cause its and their respective Representatives
to, (i) immediately cease and terminate any and all solicitations, discussions or negotiations existing as of the date of this Agreement
between the Company or any of its Subsidiaries or any of their respective officers, directors, employees or Representatives and any
Third Party (or its Representatives) in connection with or in response to, or that would be reasonably likely to lead to, a Company
Acquisition Proposal, and (ii) request that each such Third Party and its Representatives promptly return or destroy all confidential
information theretofore furnished thereto by or on behalf of the Company or any of its Subsidiaries (and destroy all analyses and other
materials prepared by or on behalf of such Third Party that contain, reflect or analyze such information). If the Company becomes
aware of any material breach by a Third Party (or its Representatives) of any standstill provision to which such Third Party is subject
pursuant to any agreement with the Company or any of its Subsidiaries, the Company shall take all necessary actions to enforce such
standstill provision.

        (d)   Except as otherwise provided in Section 6.4(e) or Section 6.4(f), neither the Company nor the Board of Directors of the
Company or any committee thereof shall (i) withhold, withdraw or modify, or publicly propose to withhold, withdraw or modify, the
Company Recommendation in a manner adverse to Parent and/or Merger Sub, including by failing to include the Company
Recommendation in the Joint Proxy Statement, or (ii) recommend, adopt or approve, or propose publicly to recommend, adopt or
approve, any Company Acquisition Proposal (any action described in this Section 6.4(d), a "Company Change of Recommendation").

        (e)   Notwithstanding anything in this Agreement to the contrary, the Board of Directors of the Company may, at any time prior to
receipt of the Company Stockholder Approval, effect a Company Change of Recommendation in connection with or relating to a
Company Acquisition Proposal (provided that, for the avoidance of doubt, such actions will nonetheless constitute a Company Change
of Recommendation) or terminate this Agreement pursuant to Section 8.1(j), if (but only if):

          (i)  a bona fide written Company Acquisition Proposal is received by the Company or its directors, officers, employees
or Representatives from a Third Party after the execution and delivery of this Agreement which did not result from, arise in
connection with a breach of this Section 6.4 and such Company Acquisition Proposal is not withdrawn;

         (ii)  the Board of Directors of the Company determines in good faith after consultation with a financial advisor of
nationally recognized reputation and outside legal counsel, that such Company Acquisition Proposal constitutes a Company
Superior Offer;

        (iii)  the Board of Directors of the Company determines in good faith, after consultation with outside legal counsel, that
the failure to effect a Company Change of Recommendation or terminate this Agreement pursuant to Section 8.1(j) with
respect to such Company Superior Offer would be reasonably likely to be inconsistent with the exercise of the Board of
Directors' fiduciary duties under applicable Law;

        (iv)  the Company provides Parent at least four Business Days' prior written notice stating that the Company will effect
a Company Change of Recommendation pursuant to this Section 6.4(e) or terminate this Agreement pursuant to
Section 8.1(j) after the expiration of such four Business Day period and providing the information described in clauses (A)
through (C) of Section 6.4(b)  with respect to such Company Superior Offer (mutatis mutandis); provided, however, that any
change to the financial terms or any other material change to the terms and conditions of any such Company Superior Offer
shall require a new written notice to be delivered by the Company to Parent and the Company shall be required to comply
again with the requirements of this Section 6.4(e) (provided, that references to the four Business Day
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period above shall be deemed to refer to a three Business Day period in connection with the delivery of any such new
notice); and

         (v)  at the end of such four Business Day period described in clause (iv) (or three Business Day period, as applicable),
the Board of Directors of the Company again determines in good faith, after consultation with a financial advisor of
nationally recognized reputation and outside legal counsel, and taking into account any adjustment or modification to the
terms and conditions of this Agreement proposed by Parent, that the Company Acquisition Proposal continues to constitute a
Company Superior Offer and that the failure to effect a Company Change of Recommendation, or terminate this Agreement
pursuant to Section 8.1(j), with respect to such Company Superior Offer would be reasonably likely to be inconsistent with
the exercise of the Board of Directors' fiduciary duties under applicable Law.

        (f)    Notwithstanding anything in this Agreement to the contrary, the Board of Directors of the Company may, at any time prior
to receipt of the Company Stockholder Approval, take the actions described in clause (i) of Section 6.4(d), not in connection with or in
any way relating to a Company Acquisition Proposal (provided, that, for the avoidance of doubt, such actions will nonetheless
constitute a Company Change of Recommendation), if (but only if):

          (i)  any material development or change in circumstances occurs or arises after the date hereof that was neither known
to the Board of Directors of the Company nor reasonably foreseeable at the date of this Agreement (and which change or
development does not relate to a Company Acquisition Proposal);

         (ii)  the Board of Directors of the Company determines in good faith, after consultation with outside legal counsel, that
the failure to effect a Company Change of Recommendation with respect to such development or change in circumstances
would be reasonably likely to be inconsistent with the exercise of the Board of Directors' fiduciary duties under applicable
Law;

        (iii)  the Company provides Parent at least four Business Days' prior written notice stating that the Company will effect
a Company Change of Recommendation pursuant to this Section 6.4(f) after the expiration of such four Business Day period
and describing in reasonable detail such development or change in circumstances; provided, however, that any subsequent
development or change in circumstances shall require a new written notice to be delivered by the Company to Parent and the
Company shall be required to comply again with the requirements of this Section 6.4(f) (provided, that references to the four
Business Day period above shall be deemed to refer to a three Business Day period in connection with the delivery of any
such new notice); and

        (iv)  at the end of such four Business Day period described in clause (iii) (or three Business Day period, as applicable),
the Board of Directors of the Company again determines in good faith, after consultation with outside legal counsel, and
taking into account any adjustment or modification to the terms and conditions of this Agreement proposed by Parent, that
the failure to effect a Company Change of Recommendation with respect to such development or change in circumstances
would be reasonably likely to be inconsistent with the exercise of the Board of Directors' fiduciary duties under applicable
Law.
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        (g)   The approval of the Company's Board of Directors or any committee thereof for purposes of causing the Charter
Restrictions, the DGCL 203 Restrictions and any other Takeover Law to be inapplicable to the Merger and the other transactions
contemplated by this Agreement, and the action to render the Company Rights Agreement inapplicable to this Agreement and the
Merger and to exempt Parent, Merger Sub and their Affiliates from becoming an "Acquiring Person" in respect of the Merger and the
other transactions contemplated by this Agreement (as such term is defined in the Company Rights Agreement), shall be irrevocable
and unconditional and no Company Change of Recommendation or other action shall change such approval or action.

        (h)   The Company agrees that any breach of this Section 6.4 by any Representative of the Company or any Subsidiary of the
Company who is a director, officer or employee of the Company or any Subsidiary of the Company or who is (i) a senior-level
employee or officer (i.e., a managing director (or similar title) or more senior) of any financial advisor or investment bank or (ii) a
partner of any law firm, in either case retained by the Company or any Subsidiary of the Company, shall be deemed to be a breach of
this Section 6.4 by the Company for all purposes of this Agreement.

        Section 6.5    Non-Solicitation by Parent.

        (a)   Until the earlier of the Effective Time and the termination of this Agreement in accordance with Article VIII, Parent and its
Subsidiaries shall not, and Parent shall cause its and their respective officers, directors and employees not to, and Parent shall use its
reasonable best efforts to cause its and their respective Representatives not to (and shall not authorize or give permission to its and
their respective Representatives to), directly or indirectly: (i) solicit, initiate, seek or knowingly encourage or facilitate the making,
submission or announcement of any inquiry, discussion, request, offer or proposal that constitutes, or would reasonably be expected to
lead to, a Parent Acquisition Proposal, (ii) furnish any non-public information regarding Parent or any of its Subsidiaries to, or afford
access to the properties, books and records of Parent or any of its Subsidiaries to, any Third Party, in connection with or in response to,
or that would be reasonably likely to lead to, a Parent Acquisition Proposal, (iii) engage or participate in any discussions or
negotiations with any Third Party with respect to, or that would be reasonably likely to lead to, any Parent Acquisition Proposal, or
(iv) adopt or approve, or enter into any letter of intent, agreement in principle, memorandum of understanding, term sheet, merger
agreement, acquisition agreement, option agreement or any other agreement (other than an Acceptable Confidentiality Agreement) or
instrument providing for or relating to, any Parent Acquisition Proposal; provided, however, that this Section 6.5(a) shall not prohibit
(A) Parent, or the Board of Directors of Parent, directly or indirectly through any officer, employee or Representative, prior to
obtaining the Parent Stockholder Approval, from taking any of the actions described in clauses (ii) or (iii) above in response to a bona
fide written Parent Acquisition Proposal received by Parent or its directors, officers, employees or Representatives from a Third Party
after the execution and delivery of this Agreement which did not result from or arise in connection with a breach of this Section 6.5(a)
that is not withdrawn if (but only if): (1) the Board of Directors of Parent determines in good faith, after consultation with a financial
advisor of nationally recognized reputation and outside legal counsel, that such Parent Acquisition Proposal constitutes or is
reasonably expected to result in a Parent Superior Offer, (2) the Board of Directors of Parent determines in good faith, after
consultation with outside legal counsel, that the failure to take such action with respect to such Parent Acquisition Proposal would be
reasonably likely to be inconsistent with the exercise by the Board of Directors of its fiduciary duties under applicable Law, (3) Parent
gives to the Company the notice (which notice must state that Parent's Board of Directors' has made the determinations contemplated
by the foregoing clauses (1) and (2)), required by Section 6.5(b), (4) Parent furnishes any non-public information and/or provides
access to such Third Party (or its directors, officers,
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employees or Representatives) only after such Third Party enters into an Acceptable Confidentiality Agreement with Parent and only
pursuant thereto; (B) Parent from waiving any standstill or similar provisions in any Acceptable Confidentiality Agreement entered
into after the date of this Agreement in order to permit the counterparty thereto to make a Parent Acquisition Proposal or (C) Parent
from complying with Rules 14d-9 and 14e-2 promulgated under the Exchange Act with regard to any Parent Acquisition Proposal;
provided, however, that compliance with such rules shall not in any way limit or modify the effect that any action taken pursuant to
such rules may have under any other provision of this Agreement.

        (b)   From and after the date hereof until the earlier of the Effective Time and the termination of this Agreement in accordance
with Article VIII, Parent shall promptly (and in any event within twenty-four (24) hours) notify the Company orally and in writing of
its receipt of (i) any Parent Acquisition Proposal (whether written, oral or otherwise), (ii) any inquiry or request for information
regarding Parent or any of its Subsidiaries or for access to the properties, books and records of Parent or any of its Subsidiaries, in each
case, in connection with or in response to a Parent Acquisition Proposal, or (iii) any discussions or negotiations sought to be entered
into or continued with Parent, any of its Subsidiaries or its or their respective directors, officers, employees or Representatives with
any Third Party (or its directors, officers, employees or Representatives) in connection with or in response to, or that would be
reasonably likely to lead to, a Parent Acquisition Proposal. Any such notice pursuant to the foregoing sentence shall include (A) the
identity of the Third Party making or submitting such Parent Acquisition Proposal or request, (B) if it is in writing, a copy such Parent
Acquisition Proposal and any related draft agreements, and (C) if oral, a reasonably detailed summary of any material communications
relating to, and the material terms and conditions of, such Parent Acquisition Proposal or request. Parent shall keep the Company
reasonably informed on a prompt basis with respect to any change (and in no event later than twenty-four (24) hours following any
such change) to any of the financial terms or any other material term or condition of any such Parent Acquisition Proposal, including
providing the information and documents set forth in clauses (A) through (C) of the foregoing sentence with respect to any material
change thereto. Parent shall promptly provide to the Company any non-public information regarding Parent and its Subsidiaries and
promptly provide access to the properties, books and records of Parent and its Subsidiaries provided to any such Third Party which
was not previously provided to the Company. Parent shall not enter into any agreement (or amend or modify any existing agreement)
with any Third Party which would prevent Parent or any of its Subsidiaries or their respective Representatives from complying with
this Section 6.5(b).

        (c)   Immediately following the execution of this Agreement, Parent shall, and shall cause its Subsidiaries and its and their
respective officers, directors and employees, and shall use its reasonable best efforts to cause its and their respective Representatives
to, (i) immediately cease and terminate any and all solicitations, discussions or negotiations existing as of the date of this Agreement
between Parent or any of its Subsidiaries or any of their respective officers, directors, employees or Representatives and any Third
Party (or its Representatives) in connection with or in response to a Parent Acquisition Proposal, and (ii) request that each such Third
Party and its Representatives promptly return or destroy all confidential information theretofore furnished thereto by or on behalf of
Parent or any of its Subsidiaries (and destroy all analyses and other materials prepared by or on behalf of such Third Party that contain,
reflect or analyze such information). If Parent becomes aware of any material breach by a Third Party (or its Representatives) of any
standstill provision to which such Third Party is subject pursuant to any agreement with Parent or any of its Subsidiaries, Parent shall
take all necessary actions to enforce such standstill provision.
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        (d)   Except as otherwise provided in Section 6.5(e) or 6.5(f), neither Parent nor the Board of Directors of Parent or any
committee thereof shall (i) withhold, withdraw or modify, or publicly propose to withhold, withdraw or modify, the Parent
Recommendation in a manner adverse to the Company, including by failing to include the Parent Recommendation in the Joint Proxy
Statement and Form S-4, or (ii) recommend, adopt or approve, or propose publicly to recommend, adopt or approve, any Parent
Acquisition Proposal (any action described in this Section 6.5(d), a "Parent Change of Recommendation").

        (e)   Notwithstanding anything in this Agreement to the contrary, the Board of Directors of Parent may, at any time prior to
receipt of the Parent Stockholder Approval, effect a Parent Change of Recommendation in connection with or relating to a Parent
Acquisition Proposal (provided that, for the avoidance of doubt, such actions will nonetheless constitute a Parent Change of
Recommendation) or terminate this Agreement pursuant to Section 8.1(k), if (but only if):

          (i)  a bona fide written Parent Acquisition Proposal is received by Parent or its directors, officers, employees or
Representatives from a Third Party after the execution and delivery of this Agreement which did not result from, arise in
connection with a breach of this Section 6.5 and such Parent Acquisition Proposal is not withdrawn;

         (ii)  the Board of Directors of Parent determines in good faith, after consultation with a financial advisor of nationally
recognized reputation and outside legal counsel, that such Parent Acquisition Proposal constitutes a Parent Superior Offer;

        (iii)  the Board of Directors of Parent determines in good faith, after consultation with outside legal counsel, that the
failure to effect a Parent Change of Recommendation or terminate this Agreement pursuant to Section 8.1(k) with respect to
such Parent Superior Offer would be reasonably likely to be inconsistent with the exercise of the Board of Directors'
fiduciary duties under applicable Law;

        (iv)  Parent provides the Company at least four Business Days' prior written notice stating that Parent will effect a
Parent Change of Recommendation pursuant to this Section 6.5(e) or terminate this Agreement pursuant to Section 8.1(k)
after the expiration of such four Business Day period and providing the information described in clauses (A) through (C) of
Section 6.5(b)  with respect to such Parent Superior Offer (mutatis mutandis); provided, however, that any change to the
financial terms or any other material change to the terms and conditions of any such Parent Superior Offer shall require a
new written notice to be delivered by Parent to the Company and Parent shall be required to comply again with the
requirements of this Section 6.5(e) (provided, that references to the four Business Day period above shall be deemed to refer
to a three Business Day period in connection with the delivery of any such new notice); and

         (v)  at the end of such four Business Day period described in clause (iv) (or three Business Day period, as applicable),
the Board of Directors of Parent again determines in good faith, after consultation with a financial advisor of nationally
recognized reputation and outside legal counsel, and taking into account any adjustment or modification to the terms and
conditions of this Agreement proposed by the Company, that the Parent Acquisition Proposal continues to constitute a Parent
Superior Offer and that the failure to effect a Parent Change of Recommendation, or terminate this Agreement pursuant to
Section 8.1(k), with respect to such Parent Superior Offer would be reasonably likely to be inconsistent with the exercise of
the Board of Directors' fiduciary duties under applicable Law.

        (f)    Notwithstanding anything in this Agreement to the contrary, the Board of Directors of Parent may, at any time prior to
receipt of the Parent Stockholder Approval, take the actions described in clause (i) of Section 6.5(d), not in connection with or in any
way relating to a Parent
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Acquisition Proposal (provided, that, for the avoidance of doubt, such actions will nonetheless constitute a Parent Change of
Recommendation), if (but only if):

          (i)  any material development or change in circumstances occurs or arises after the date hereof that was neither known
to the Board of Directors of Parent nor reasonably foreseeable at the date of this Agreement (and which change or
development does not relate to a Parent Acquisition Proposal);

         (ii)  the Board of Directors of Parent determines in good faith, after consultation with outside legal counsel that the
failure to effect a Parent Change of Recommendation with respect to such development or change in circumstances would be
reasonably likely to be inconsistent with the exercise of the Board of Directors' fiduciary duties under applicable Law;

        (iii)  Parent provides the Company at least four Business Days' prior written notice stating that Parent will effect a
Parent Change of Recommendation pursuant to this Section 6.5(f) after the expiration of such four Business Day period and
describing in reasonable detail such development or change in circumstances; provided, however, that any subsequent
development or change in circumstances shall require a new written notice to be delivered by Parent to the Company and
Parent shall be required to comply again with the requirements of this Section 6.5(f) (provided, that references to the four
Business Day period above shall be deemed to refer to a three Business Day period in connection with the delivery of any
such new notice); and

        (iv)  at the end of such four Business Day period described in clause (iii) (or three Business Day period, as applicable),
the Board of Directors of Parent again determines in good faith, after consultation with outside legal counsel, and taking into
account any adjustment or modification to the terms and conditions of this Agreement proposed by the Company, that the
failure to effect a Parent Change of Recommendation with respect to such development or change in circumstances would be
reasonably likely to be inconsistent with the exercise of the Board of Directors' fiduciary duties under applicable Law.

        (g)   Parent agrees that any breach of this Section 6.5 by any Representative of Parent or any Subsidiary of Parent who is a
director, officer or employee of Parent or any Subsidiary of Parent or who is (i) a senior-level employee or officer (i.e., a managing
director (or similar title) or more senior) of any financial advisor or investment bank or (ii) a partner of any law firm, in either case
retained by Parent or any Subsidiary of Parent, shall be deemed to be a breach of this Section 6.5 by Parent for all purposes of this
Agreement.

        Section 6.6    Filings; Other Actions.

        (a)   As promptly as reasonably practicable following the date of this Agreement, Parent and the Company shall prepare and file
with the SEC the Joint Proxy Statement, and Parent shall prepare and file with the SEC the Form S-4, in which the Joint Proxy
Statement will be included as a prospectus. The Joint Proxy Statement shall include (and each of the Company and Parent shall use
reasonable best efforts to seek the consent of the Company Financial Advisor and the Parent Financial Advisors, respectively, to the
extent applicable, to include) (i) unless a Company Change of Recommendation shall have occurred in accordance with Section 6.4(e)
or Section 6.4(f), the Company Recommendation, (ii) unless a Parent Change of Recommendation shall have occurred in accordance
with Section 6.5(e) or Section 6.5(f), the Parent Recommendation, (iii) a copy of this Agreement, (iv) disclosure relating to the
Company Financial Advisor (including the amount of fees and other consideration that the Company Financial Advisor will receive
upon consummation of or as a result of the Merger (including any related financing), and the conditions therefor), (v) disclosure
relating to the Parent Financial Advisors (including the amount of fees and other consideration that the Parent Financial Advisors will
receive upon consummation of or

A-68

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 56



Table of Contents

as a result of the Merger (including any related financing), and the conditions therefor), (vi) the Company Fairness Opinion and the
information that formed the basis for rendering the Company Fairness Opinion and (vii) the Parent Fairness Opinions and the
information that formed the basis for rendering the Parent Fairness Opinions. Each of Parent and the Company shall use reasonable
best efforts to have the Form S-4 declared effective under the Securities Act as promptly as reasonably practicable after such filing and
to keep the Form S-4 effective as long as necessary to consummate the Merger and the other transactions contemplated hereby (or
until the termination of this Agreement in accordance with Article VIII). Parent shall cause the Joint Proxy Statement to be mailed to
Parent's stockholders, and the Company shall cause the Joint Proxy Statement to be mailed to the Company's stockholders, in each
case as promptly as reasonably practicable after the Form S-4 is declared effective under the Securities Act. Parent shall also take any
action required to be taken under any applicable state or provincial securities laws in connection with the issuance and reservation of
shares of Parent Common Stock in the Merger and the conversion of Company Stock Options into options with respect to shares of
Parent Common Stock, and the conversion of the Company RSUs into shares of Parent Common Stock as set forth in
Section 6.7(a)(ii), and the Company shall furnish all information concerning the Company and the holders of Company Common
Stock, Company Stock Options and the Company RSUs as may be reasonably requested in connection with any such action.

        (b)   No filing of, or amendment or supplement to, or dissemination to stockholders of, the Form S-4, the Joint Proxy Statement
and, except as required under applicable Law or, subject to compliance with Section 6.4 and Section 6.5 (as applicable), in connection
with any Acquisition Proposal or Change of Recommendation, all other materials used in connection with the Company Stockholders'
Meeting or the Parent Stockholders' Meeting that (i) constitute "proxy materials" or "solicitation materials" as those terms are used in
Rules 14a-1 through 14a-17 under the Exchange Act or (ii) are otherwise used for the "solicitation" of "proxies" as those terms are
defined in Rule 14a-1 under the Exchange Act ("Other Proxy Materials"), and no responses to any oral or written request by the SEC
with respect to the Joint Proxy Statement, the Form S-4 or the Other Proxy Materials, will be made by Parent or the Company, as
applicable, without providing the other party (and its Representatives) a reasonable opportunity to review and comment thereon (and
good faith consideration by Parent or the Company, as applicable, of all such comments). Parent or the Company, as applicable, will
advise the other promptly after it receives oral or written notice of the time when the Form S-4 has become effective or any
supplement or amendment has been filed, the issuance of any stop order, the suspension of the qualification of the Parent Common
Stock issuable in connection with the Merger for offering or sale in any jurisdiction, or any oral or written request by the SEC with
respect to the Joint Proxy Statement, the Form S-4 or the Other Proxy Materials or comments thereon or requests by the SEC for
additional information, and will promptly provide the other with copies of any written communication from the SEC or any state
securities commission and will use reasonable best efforts to promptly respond to any such request or comments by the SEC (subject
to this Section 6.6(b)).

        (c)   If at any time prior to the Effective Time any information relating to Parent or the Company, or any of their respective
Affiliates, officers or directors, is discovered by Parent or the Company which should be set forth in an amendment or supplement to
any of the Form S-4 or the Joint Proxy Statement, so that any of such documents would not include any misstatement of a material fact
or omit to state any material fact necessary to make the statements therein, in light of the circumstances under which they were made,
not misleading, the party which discovers such information shall promptly notify the other parties hereto and an appropriate
amendment or supplement describing such information shall be promptly filed with the SEC and, to the extent required by applicable
Law, disseminated to the respective stockholders of Parent and/or the Company, as applicable (subject to Section 6.6(b)).
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        (d)   Each of the Company and Parent shall take all actions necessary in accordance with applicable Law and the Company
Organizational Documents, in the case of the Company, and the Parent Organizational Documents, in the case of Parent, to duly give
notice of, convene and hold a meeting of its stockholders, respectively, to be held as promptly as practicable after the Form S-4 is
declared effective under the Securities Act, to consider, in the case of Parent, the Stock Issuance and the Parent Charter Amendment
(the "Parent Stockholders' Meeting") and, in the case of the Company, the adoption of this Agreement (the "Company Stockholders'
Meeting"). The Company will, except in the case of a Company Change of Recommendation in accordance with Section 6.4(e) or
Section 6.4(f), use reasonable best efforts to solicit from its stockholders proxies in favor of the adoption of this Agreement and to take
all other action necessary or advisable to secure the vote or consent of its stockholders required by the rules of the NYSE or applicable
Law to obtain such approvals. Parent will, except in the case of a Parent Change of Recommendation in accordance with
Section 6.5(e) or Section 6.5(f), use reasonable best efforts to solicit from its stockholders proxies in favor of the Stock Issuance and
the Parent Charter Amendment and to take all other action necessary or advisable to secure the vote or consent of its stockholders
required by the rules of the NYSE or applicable Law to obtain such approval. Unless this Agreement is validly terminated in
accordance with Article VIII, the Company shall submit this Agreement to its stockholders for adoption at the Company Stockholders'
Meeting even if a Company Change of Recommendation shall have occurred and Parent shall submit the approval of the Stock
Issuance and the Parent Charter Amendment to its stockholders at the Parent Stockholder's Meeting even if a Parent Change of
Recommendation shall have occurred.

        (e)   Each of the Company and Parent will use reasonable best efforts to hold the Company Stockholders' Meeting and the Parent
Stockholders' Meeting, respectively, on the same date and as soon as reasonably practicable after the date of this Agreement.
Notwithstanding anything to the contrary in this Agreement but subject to the DGCL, the Company's obligation to give notice of,
convene and hold the Company Stockholders' Meeting and Parent's obligation to give notice of, convene and hold the Parent
Stockholders' Meeting, shall not be limited, or otherwise affected, by the commencement, disclosure, announcement or submission of
any Company Acquisition Proposal or Parent Acquisition Proposal or the occurrence of a Company Change of Recommendation or
Parent Change of Recommendation, and neither the Company nor Parent shall change the record date for the Company Stockholders'
Meeting or Parent Stockholder's Meeting, respectively, or postpone or adjourn the Company Stockholders' Meeting or Parent
Stockholders' Meeting, respectively, without the prior written consent of the other party. In addition, without the prior written consent
of the other party, the adoption of the Merger Agreement and an advisory vote on compensation payable to executive officers of the
Company in connection with the Merger shall be the only proposals to be voted on at the Company Stockholders' Meeting, and the
approval of the Stock Issuance and the adoption of the Parent Charter Amendment shall be the only proposals to be voted on at the
Parent Stockholders' Meeting. Notwithstanding the foregoing, either the Company or Parent may, and Parent or the Company may
require the other party to, adjourn, delay or postpone the Company Stockholders' Meeting or Parent Stockholders' Meeting,
respectively, an aggregate of one time (for a period of not more than 30 calendar days but not past two Business Days prior to the End
Date), if prior to such adjournment, delay or postponement the Company or Parent, respectively, shall not have received an aggregate
number of proxies voting for the adoption of this Agreement or for the Stock Issuance, respectively, which have not been withdrawn,
such that the Company Stockholder Approval or Parent Stockholder Approval, respectively, shall be obtained. Each of the Company
and Parent shall, upon the reasonable request of the other party, provide information to such other party regarding the aggregate vote
tally of the proxies received with respect to the Company Stockholder Approval and Parent Stockholder Approval, respectively.
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        (f)    As soon as practicable after the execution of this Agreement (and in any event within 24 hours thereafter), Parent shall, as
the sole stockholder of Merger Sub, approve this Agreement and the transactions contemplated hereby, including the Merger.

        Section 6.7    Stock Options and Other Stock-Based Awards; Employee Matters.

        (a)    Stock Options and Other Stock-Based Awards.

          (i)  Each option to purchase shares of Company Common Stock (each, a "Company Stock Option") granted under the
employee and director stock plans of the Company (the "Company Stock Plans"), whether vested or unvested, that is
outstanding immediately prior to the Effective Time shall, as of the Effective Time, automatically and without any action on
the part of the holders thereof, vest and be converted into an option (a "Parent Stock Option"), on the same terms and
conditions (except as provided in this Section 6.7(a)(i)) as were applicable under such Company Stock Option immediately
prior to the Effective Time, to purchase that number of shares of Parent Common Stock equal to the product of (A) the total
number of shares of Company Common Stock subject to such Company Stock Option and (B) the Exchange Ratio, rounded
down to the nearest whole number of shares of Parent Common Stock; provided, however, there shall be no acceleration of
the vesting of Company Stock Options granted in 2012 and all such Company Stock Options, upon conversion into Parent
Stock Options, shall remain subject to the vesting conditions as were applicable to such Company Stock Options
immediately prior to the Effective Time. The per-share exercise price for the shares of Parent Common Stock issuable upon
exercise of such Parent Stock Options will be equal to the quotient determined by dividing (x) the exercise price per share of
Company Common Stock at which the Company Stock Options were exercisable immediately prior to the Effective Time by
(y) the Exchange Ratio, and rounding the resulting per-share exercise price up to the nearest whole cent.

         (ii)  Effective as of the Effective Time, (A) each award of restricted share units with respect to shares of Company
Common Stock under a Company Stock Plan that is outstanding immediately prior to the Effective Time (collectively, the
"Company RSUs") (other than any Company RSUs granted in 2012) shall, as of the Effective Time, whether or not then
vested or free of conditions to payment, automatically and without any action on the part of the holder thereof, be converted,
into the right to receive from Parent, at the Effective Time, a number of shares of Parent Common Stock (and cash in lieu of
fractional shares to be paid by the Surviving Corporation to the holder) equal to the product of (x) the total number of shares
of Company Common Stock subject to such grant of Company RSUs (in the case of any award subject to performance
vesting, at the target level of performance applicable to such award) and (y) the Exchange Ratio; provided, that, for the
avoidance of doubt, to the extent that a holder of a Company RSU has made a valid deferral election with respect to such
Company RSU, the settlement of such Company RSU shall be governed by the terms of such deferral election, and (B) all
Company RSUs granted in 2012 that are outstanding immediately prior to the Effective Time shall, as of the Effective Time,
automatically and without any action on the part of the holder thereof, be converted into a number of Parent RSUs equal to
the product of (x) the number of Company RSUs held by such holder immediately prior to the Effective Time and (y) the
Exchange Ratio, rounded down to the nearest whole number, and remain outstanding on the same terms and conditions as
are applicable to such awards prior to the Effective Time, with the performance targets applicable thereto equitably adjusted
by the Company's Board of Directors or a Committee thereof before the Effective Time as appropriate (and in a manner
consistent with that outlined in Section 6.7(a)(ii)(B) of the Company Disclosure Schedule) to reflect relevant performance
targets.
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        (iii)  Prior to the Effective Time, the Company shall pass such resolutions or take such other actions as required to
effect the foregoing provisions of this Section 6.7(a).

        (b)    Employee Matters.

          (i)  From and after the Effective Time, Parent shall honor all Company Benefit Plans and Parent Benefit Plans and
compensation arrangements and agreements in accordance with their terms as in effect immediately before the Effective
Time, provided that nothing herein shall prohibit Parent from amending or terminating any such Company Benefit Plans,
Parent Benefit Plans, arrangements or agreements in accordance with their terms or from terminating the employment of any
Company Employee or any Parent Employees to the extent permitted by applicable Law.

         (ii)  From and after the Effective Time, the Company Benefit Plans and the Parent Benefit Plans in effect as of the date
of this Agreement and at the Effective Time shall remain in effect with respect to employees and former employees of the
Company or Parent and their Subsidiaries (the "Newco Employees"), respectively, covered by such plans at the Effective
Time, until such time as Parent shall otherwise determine, subject to applicable Law and the terms of such plans. As soon as
practicable following the Effective Time and consistent with any obligations arising under any collective bargaining
agreement or similar contract, the Company and Parent shall take all actions necessary to transition the Company
Employees' participation in the Company Benefit Plans to the Parent Benefit Plans, and, at the effective time of such
transition, such Company Employees shall cease to accrue any additional benefits under the applicable Company Benefit
Plans. It is the intention of Parent and the Company, to the extent permitted by applicable Law, to (x) complete such
transition to Parent Benefit Plans on a comparable basis in respect of Company Employees and Parent Employees as soon as
administratively practicable after the Effective Time, and (y) provide to similarly situated Company Employees and Parent
Employees following the Effective Time base salaries and wage rates and cash bonus opportunities on a comparable basis, in
the case of both clauses (x) and (y) taking into account all relevant factors, including duties, geographic location, tenure,
qualifications and abilities. Notwithstanding the foregoing provisions of this Section 6.7(b)(ii), except as otherwise provided
under any collective bargaining agreement or similar contract, Parent shall provide each Company Employee during the
12-month period beginning on the Closing Date with cash severance benefits in an amount, and otherwise on terms, no less
favorable than the amount and terms in effect immediately before the Effective Time under the Company severance plan in
which the Company Employee participated immediately before the Effective Time.

        (iii)  With respect to any Parent Benefit Plans or new Benefit Plan in which any Company Employees first become
eligible to participate at or after the Effective Time, (the "New Plans"), Parent shall: (A) waive all pre-existing conditions,
exclusions and waiting periods with respect to participation and coverage requirements applicable to the Company
Employees under any New Plans that are health benefit plans in which such employees may be eligible to participate after
the Effective Time, except to the extent such pre-existing conditions, exclusions or waiting periods would apply under the
analogous Company Benefit Plan; (B) in the plan year in which the Effective Time occurs, provide each Company
Employee and their eligible dependents with credit for any co-payments and deductibles paid prior to the Effective Time
under a Company Benefit Plan (to the same extent that such credit was given under the analogous Company Benefit Plan
prior to the Effective Time) in satisfying any applicable deductible or out-of-pocket requirements under any New Plans in
which such employees may be eligible to participate after the Effective Time; and (C) recognize all service of the Company
Employees with the Company and its Affiliates, for purposes of eligibility to participate, vesting credit, entitlement to
benefits, and, except with respect to defined benefit
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pension plans, benefit accrual in any New Plan in which such employees may be eligible to participate after the Effective
Time, including any severance plan, to the extent such service is taken into account under the applicable New Plan and to the
extent such service was granted under the analogous Company Benefit Plan; provided that the foregoing shall not apply to
the extent it would result in duplication of benefits or apply to equity-based plans unless such service credit is applicable to
employees of Parent. On and after the Effective Time, the Company shall continue in full force and effect pursuant to their
terms all agreements set forth in Section 4.15(a)(i) of the Company Disclosure Schedule and any similar agreements entered
into consistent with Section 6.1, as such agreements may be amended from time to time in accordance with their terms.

        (iv)  Parent shall make payments to individuals who are participants in the Company's 2012 annual cash incentive
program in such amounts as are determined for such individual by the Company on or before the Effective Date (to the
extent such payments have not yet been made), with such payments to be made as soon as practicable following the
Effective Time (but in no event later than March 15, 2013); provided, however, that any such participant who terminated
employment before such payment is made shall instead receive payment pursuant to the annual incentive-related provisions
of such participant's respective severance arrangements.

         (v)  Nothing contained in this Section 6.7 or any other provision of this Agreement, express or implied, is intended to
confer upon any Newco Employee (or any other current or former director, officer, employee or independent contractor) any
right to continued employment for any period or continued receipt of any specific benefit or compensation, or shall
constitute the establishment of or amendment to or any other modification of any New Plan, Company Benefit Plan or Parent
Benefit Plan or shall limit the right of Parent or any of its Subsidiaries to amend, modify or terminate any New Plan,
Company Benefit Plan or Parent Benefit Plan. Further, this Section 6.7 shall be binding upon and shall inure solely to the
benefit of the parties to this Agreement, and nothing in this Section 6.7, express or implied, is intended to confer upon any
other Person (including any Newco Employee) any rights or remedies of any nature (including any third-party beneficiary
rights under this Agreement) whatsoever under or by reason of this Section 6.7.

        Section 6.8    Regulatory Approvals; Reasonable Best Efforts.     

        (a)   Subject to the terms and conditions set forth in this Agreement, each of the parties hereto shall, and shall cause its Affiliates
to, use its reasonable best efforts (subject to, and in accordance with, applicable Law) to take, or cause to be taken, promptly all
actions, and to do, or cause to be done, promptly and to assist and cooperate with the other parties in doing, all things necessary,
proper or advisable under applicable Law to consummate and make effective the Merger and the other transactions contemplated by
this Agreement, including: (i) obtaining all necessary actions or nonactions, waivers, consents and approvals, including the Company
Approvals and the Parent Approvals, from Governmental Entities and making all necessary registrations and filings and taking all
steps as may be necessary to obtain an approval or waiver from, or to avoid an action or proceeding by, any Governmental Entity,
(ii) obtaining all necessary consents, approvals or waivers from third parties, (iii) defending any lawsuits or other legal proceedings,
whether judicial or administrative, challenging this Agreement or the consummation of the transactions contemplated by this
Agreement, and (iv) executing and delivering any additional instruments necessary to consummate the transactions contemplated by
this Agreement; provided, however, that in no event shall the Company, Parent or any of their respective Subsidiaries be required to
pay, prior to the Effective Time, any fee, penalty or other consideration to any third party (including any Governmental Entity) for any
consent or approval required under any contract or agreement for the consummation of the transactions contemplated by this
Agreement other
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than customary filing fees required in connection with any registration or filings referred to in clause (i) above; provided, further, that
notwithstanding anything to the contrary in this Agreement, in no event shall the Company, Parent or any of their respective
Subsidiaries be required to accept or agree to, and, without the prior written consent of the other party, neither the Company nor Parent
shall accept or agree to or allow any of their respective Subsidiaries to accept or agree to, any Order in connection with any Requisite
Regulatory Approval that constitutes or would reasonably be expected to constitute, cause or result in a Parent Material Adverse Effect
or Company Material Adverse Effect.

        (b)   Subject to the terms and conditions herein provided and without limiting the foregoing, the Company and Parent shall (i) as
promptly as practicable after the date hereof, file (1) an application to the FERC for the FERC Approval, (2) an application to the
NYPSC for approval under the PSL or a determination that no such approval is required, and application to NYPSC for an increase to
the appropriate debt authorization limits pursuant to PSL §69, (3) an application to the PUCT for approval or a determination that no
such approval is required, (4) a notice to the CPUC, and (5) an application to the NRC for a threshold determination that the
transaction does not constitute a change of control of the rules and regulations of the NRC, and (ii) as promptly as practicable after the
date of the filing of an application to the FERC for FERC Approval (and in any event within ten Business Days after such date), make
their respective filings and thereafter make any other required submissions under the HSR Act. In addition, the Company and Parent
shall use reasonable best efforts to cooperate with each other in (A) determining whether any other filings are required to be made
with, or other consents, permits, authorizations, waivers or approvals are required to be obtained from, any third parties or other
Governmental Entities in connection with the execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby and (B) timely making all such other filings and timely seeking all such other consents, permits, authorizations or
approvals. Subject to applicable legal limitations and the instructions of any Governmental Entity, each party hereto shall use
reasonable best efforts to keep each other apprised of the status of matters relating to the completion of the transactions contemplated
hereby, including promptly furnishing the other with copies of notices or other communications received by the Company or Parent, as
the case may be, or any of their respective Subsidiaries, from any third party and/or any Governmental Entity with respect to such
transactions. The Company and Parent shall permit counsel for the other party a reasonable opportunity to review in advance, and
consider in good faith the views of the other party in connection with, any proposed written communication to any Governmental
Entity in connection with the transactions contemplated hereby. Each of the Company and Parent agrees not to participate in any
meeting or discussion, either in Person or by telephone, with any Governmental Entity in connection with the transactions
contemplated hereby unless it consults with the other party in advance and, to the extent not prohibited by such Governmental Entity,
gives the other party the opportunity to attend and participate.

        (c)   Notwithstanding the foregoing or any other provision of this Agreement, nothing in this Section 6.8 shall limit a party's right
to terminate this Agreement pursuant to Section 8.1(b) or 8.1(c) so long as such party has, prior to such termination, complied with its
obligations under this Section 6.8.

        Section 6.9    Takeover Law.     If any Takeover Law may become, or may purport to be, applicable to the transactions contemplated
hereby, each of the Company and Parent shall grant such approvals and take such actions as are reasonably necessary so that the transactions
contemplated hereby may be consummated as promptly as practicable on the terms contemplated hereby and otherwise act to eliminate or
minimize the effects of such statute or regulation on the transactions contemplated hereby.

        Section 6.10    Public Announcements.     Except with respect to any action taken in accordance with the provisions of Section 6.4 or
Section 6.5, so long as this Agreement is in effect, the parties shall use
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reasonable best efforts to consult with each other before issuing, and provide each other reasonable opportunity to review and comment upon
(and reasonably consider such comments), any press release or any public announcement primarily relating to this Agreement or the transactions
contemplated hereby. Parent and the Company agree to issue a mutually acceptable initial joint press release announcing this Agreement.

        Section 6.11    Indemnification and Insurance.     

        (a)   Parent and Merger Sub agree that all rights to exculpation, indemnification and advancement of expenses now existing in
favor of the current or former directors, officers or employees, as the case may be, of the Company or its Subsidiaries as provided in
their respective certificates of incorporation or by-laws or other organization documents or in any agreement to which the Company or
any of its Subsidiaries is a party, shall survive the Merger and shall continue in full force and effect. For a period of six (6) years from
the Effective Time, Parent and the Surviving Corporation shall maintain in effect the exculpation, indemnification and advancement of
expenses provisions of the Company's and any of its Subsidiary's certificate of incorporation and by-laws or similar organization
documents in effect immediately prior to the Effective Time or in any indemnification agreements of the Company or its Subsidiaries
with any of their respective directors, officers or employees in effect immediately prior to the Effective Time, and shall not amend,
repeal or otherwise modify any such provisions in any manner that would adversely affect the rights thereunder of any individuals who
immediately before the Effective Time were current or former directors, officers or employees of the Company or any of its
Subsidiaries; provided, however, that all rights to indemnification in respect of any Action pending or asserted or any claim made
within such period shall continue until the disposition of such Action or resolution of such claim. From and after the Effective Time,
Parent shall assume, be jointly and severally liable for, and honor, guaranty and stand surety for, and shall cause the Surviving
Corporation and its Subsidiaries to honor and perform, in accordance with their respective terms, each of the covenants contained in
this Section 6.11 without limit as to time.

        (b)   Each of Parent and the Surviving Corporation shall, to the fullest extent permitted under applicable Law, indemnify and hold
harmless (and advance funds in respect of each of the foregoing) each current and former director or officer of the Company or any of
its Subsidiaries and each individual who served as a director, officer, member, trustee or fiduciary of another corporation, partnership,
joint venture, trust, pension or other employee benefit plan or enterprise if such service was at the request or for the benefit of the
Company or any of its Subsidiaries (each, together with such individual's heirs, executors or administrators, an "Indemnified Party"),
in each case against any costs or expenses (including advancing attorneys' fees and expenses in advance of the final disposition of any
claim, suit, proceeding or investigation to each Indemnified Party to the fullest extent permitted by applicable Law; provided,
however, that the Person to whom expenses are advanced provides an undertaking, if and only to the extent required by Delaware law,
to repay such advances if it is ultimately determined that such individual is not entitled to indemnification), judgments, fines, losses,
claims, damages, liabilities and amounts paid in settlement in connection with any actual or threatened claim, action, suit, proceeding
or investigation, whether civil, criminal, administrative or investigative (an "Action"), arising out of, relating to or in connection with
any action or omission by them in their capacities as such occurring or alleged to have occurred whether before or after the Effective
Time (including acts or omissions in connection with such individuals serving as an officer, director or other fiduciary in any entity if
such service was at the request or for the benefit of the Company). In the event of any such Action, Parent and the Surviving
Corporation shall cooperate with the Indemnified Party in the defense of any such Action.

        (c)   At or prior to the Effective Time, the Company shall, in consultation with Parent, and, if the Company is unable to, Parent
shall (or shall cause the Surviving Corporation to) purchase
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"tail" directors' and officers' liability and fiduciary liability insurance policies which will provide coverage for a period of six years
after the Effective Time for the Company's current and former directors and officers on substantially the same terms and conditions as
the policies currently maintained by the Company, including any existing directors' and officers' liability or fiduciary liability run off
programs, for claims arising out of acts or conduct occurring on or before the Effective Time and effective for claims asserted prior to
or during the six-year period referred to above (and, with respect to claims made prior to or during such period, until final resolution
thereof); provided, however, that in no event shall Parent, the Company or the Surviving Corporation expend for any year of such
six-year period an amount in excess of 300% of the annual aggregate premium currently paid by the Company for such insurance
policies (the "Maximum Premium"). If such insurance coverage cannot be obtained at all, or can only be obtained at an annual
premium in excess of the Maximum Premium, Parent, the Company or the Surviving Corporation, as the case may be, will cause to be
maintained the most advantageous policies of directors' and officers' insurance obtainable for an annual premium equal to the
Maximum Premium

        (d)   Parent shall pay all reasonable out of pocket expenses, including reasonable out of pocket attorneys' fees, that may be
incurred by any Indemnified Party in enforcing the indemnity and other obligations provided in this Section 6.11.

        (e)   The rights of each Indemnified Party hereunder shall be in addition to, and not in limitation of, any other rights such
Indemnified Party may have under the certificate of incorporation or by-laws or other organization documents of the Company or any
of its Subsidiaries or the Surviving Corporation, any other indemnification arrangement, the DGCL or otherwise. The provisions of
this Section 6.11 shall survive the consummation of the Merger and expressly are intended to benefit, and are enforceable by, each of
the Indemnified Parties.

        (f)    In the event Parent, the Surviving Corporation or any of their respective successors or assigns (i) consolidates with or merges
into any other Person and shall not be the continuing or surviving corporation or entity in such consolidation or merger or (ii) transfers
all or substantially all of its properties and assets to any Person, then, and in either such case, proper provision shall be made so that
the successors and assigns of Parent or the Surviving Corporation, as the case may be, shall assume or succeed to the obligations set
forth in this Section 6.11.

        Section 6.12    Control of Operations.     Without in any way limiting any party's rights or obligations under this Agreement, the parties
understand and agree that (a) nothing contained in this Agreement shall give Parent or the Company, directly or indirectly, the right to control or
direct the other party's operations prior to the Effective Time and (b) prior to the Effective Time, each of the Company and Parent shall exercise,
consistent with the terms and conditions of this Agreement, complete control and supervision over its operations.

        Section 6.13    Certain Transfer Taxes.     Any liability arising out of any real estate transfer Tax with respect to interests in real property
owned directly or indirectly by the Company or any of its Subsidiaries immediately prior to the Effective Time, if applicable and due with
respect to the Merger, shall be borne by the Surviving Corporation and expressly shall not be a liability of stockholders of the Company.

        Section 6.14    Section 16 Matters.     Prior to the Effective Time, Parent and the Company shall use reasonable best efforts to take all such
steps as may be required to cause any dispositions of Company Common Stock (including derivative securities with respect to Company
Common Stock) or acquisitions of Parent Common Stock (including derivative securities with respect to Parent Common Stock) resulting from
the transactions contemplated by this Agreement by each individual who is subject to the reporting requirements of Section 16(a) of the
Exchange Act with respect to the
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Company or will become subject to such reporting requirements with respect to Parent, to be exempt under Rule 16b-3 promulgated under the
Exchange Act.

        Section 6.15    Reorganization Treatment.     The parties to this Agreement intend that the Merger qualify as a "reorganization" within the
meaning of Section 368(a) of the Code and this Agreement is a "plan of reorganization" within the meaning of Treas. Reg. Section 1.368-2(g),
and each shall not, and shall not permit any of their respective Subsidiaries to, take any action, or fail to take any action, that would reasonably
be expected to jeopardize the qualification of the Merger as a "reorganization" within the meaning of Section 368(a) of the Code. Provided the
conditions set forth in Sections 7.2(d) and 7.3(d) have been satisfied, Parent shall file the opinions contemplated by Sections 7.2(d) and 7.3(d)
with the SEC by a post-effective amendment to the Form S-4 promptly following the Closing, unless such opinions issued to the Company and
Parent and addressing the qualification of the Merger (in similar form to those opinions described in Sections 7.2(d) and 7.3(d)) were previously
filed with the SEC.

        Section 6.16    Tax Representation Letters.     Parent shall use its reasonable best efforts to deliver to Kirkland & Ellis LLP, counsel to
Parent ("Parent's Counsel"), and Skadden, Arps, Slate, Meagher & Flom LLP, counsel to the Company (the "Company's Counsel"), a "Tax
Representation Letter," dated as of the Closing Date (and, if requested, dated as of the date the Form S-4 shall have been declared effective by
the SEC) and signed by an officer of Parent and Merger Sub, containing representations of Parent and Merger Sub, and the Company shall use
its reasonable best efforts to deliver to Parent's Counsel and the Company's Counsel a "Tax Representation Letter," dated as of the Closing Date
(and, if requested, dated as of the date the Form S-4 shall have been declared effective by the SEC) and signed by an officer of the Company,
containing representations of the Company, in each case (notwithstanding Sections 4.27 and 5.27) as shall be reasonably necessary or
appropriate to enable the Company's Counsel to render the opinion described in Section 7.2(d) and Parent's Counsel to render the opinion
described in Section 7.3(d). The Company shall use its reasonable best efforts to obtain from Company's Counsel the opinion contemplated by
Section 7.2(d). In rendering such opinion, Company's Counsel shall be entitled to rely upon assumptions, representations, warranties and
covenants, including those contained in this Agreement and in the Tax Representation Letters described in this Section 6.16. Parent shall use its
reasonable best efforts to obtain from Parent's Counsel the opinion contemplated by Section 7.3(d). In rendering such opinion, Parent's Counsel
shall be entitled to rely upon assumptions, representations, warranties and covenants, including those contained in this Agreement and in the Tax
Representation Letters described in this Section 6.16.

        Section 6.17    Stock Exchange Listing; Delisting.     

        (a)   Parent shall use its reasonable efforts to cause the shares of Parent Common Stock to be issued in the Merger to be approved
for listing on the NYSE, subject to official notice of issuance, prior to the Closing Date.

        (b)   Prior to the Closing, upon Parent's request, the Company shall take all reasonable actions to cause the delisting of Company
Common Stock from the NYSE and the termination of the Company's registration under the Exchange Act as soon as practicable
following the Effective Time.

        Section 6.18    Governance Matters; Headquarters.     

        (a)   Prior to the Closing, the Board of Directors of Parent shall take all necessary actions so that immediately following the
Effective Time:

          (i)  The Board of Directors of Parent shall have sixteen members, consisting of (A) ten individuals (other than the
persons referred to in clauses (B) and (C) below) who are serving as directors of Parent immediately prior to the Effective
Time as designated by Parent, (B) the person holding the position of Chairman of the Board of Directors of Parent
immediately
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prior to the Effective Time, (C) the person holding the positions of Chief Executive Officer and President of Parent
immediately prior to the Effective Time, (D) three individuals (other than the person referred to in clause (E) below) who are
serving as directors of the Company immediately prior to the Effective Time as designated by the Board of Directors of the
Company prior to the Effective Time, each of whom shall meet the independence standards of the NYSE with respect to
Parent, and (E) the person holding the positions of Chairman and Chief Executive Officer of the Company immediately prior
to the Effective Time. The directors referred to in clauses (A), (B) and (C) are collectively referred to as the "Parent
Directors" and the directors referred to in clauses (D) and (E) are collectively referred to as the "Company Directors" . From
and after the Effective Time, each person designated as a director of Parent shall serve as a director until such person's
successor shall be elected and qualified or until such person's earlier death, resignation or removal in accordance with
Parent's Amended and Restated Certificate of Incorporation and by-laws, in each case as amended.

         (ii)  In the event the Closing occurs prior to the filing of the definitive proxy statement for the 2013 Annual Meeting of
the stockholders of Parent (the "2013 Annual Meeting"), one Company Director shall be designated as a Class I director with
a term expiring at the 2013 Annual Meeting, two Company Directors shall be designated as Class II directors with terms
expiring at the 2014 Annual Meeting of the stockholders of Parent (the "2014 Annual Meeting") and one Company Director
shall be designated as a Class III director with a term expiring at the 2015 Annual Meeting of the stockholders of Parent (the
"2015 Annual Meeting"). All Parent Directors shall remain in their respective classes without any change (except as
contemplated by the board declassification procedure of Parent's Amended and Restated Certificate of Incorporation).
Parent, through the Board of Directors of Parent and subject to the fiduciary duties of the Board of Directors of Parent to the
stockholders of Parent, shall take all necessary action to nominate and recommend the Company Director designated as a
Class I director for election to the Board of Directors of Parent in the proxy statement relating to the 2013 Annual Meeting.

        (iii)  In the event the Closing occurs after the filing of the definitive proxy statement for the 2013 Annual Meeting but
prior to the 2013 Annual Meeting, two Company Directors shall be designated as Class II directors with terms expiring at
the 2014 Annual Meeting and two Company Directors shall be designated as Class III directors with terms expiring at the
2015 Annual Meeting. All Parent Directors shall remain in their respective classes without any change (except as
contemplated by the board declassification procedure of Parent's Amended and Restated Certificate of Incorporation).

        (iv)  In the event the Closing occurs after the 2013 Annual Meeting, two Company Directors shall be designated as
Class I directors (after giving effect to the board declassification in connection with the 2013 Annual Meeting as
contemplated by Parent's Amended and Restated Certificate of Incorporation) with terms expiring at the 2014 Annual
Meeting and two Company Directors shall be designated as Class II directors (after giving effect to the board
declassification in connection with the 2013 Annual Meeting as contemplated by Parent's Amended and Restated Certificate
of Incorporation) with terms expiring at the 2015 Annual Meeting. All Parent Directors shall remain in their respective
classes without any change (except as contemplated by the board declassification procedure of Parent's Amended and
Restated Certificate of Incorporation).

         (v)  (A) The person holding the position of Chairman of the Board of Directors of Parent immediately prior to the
Effective Time shall be the Chairman of the Board of Directors of Parent immediately following the Effective Time, (B) the
person holding the positions of Chairman and Chief Executive Officer of the Company immediately prior to the
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Effective Time shall become Vice Chairman of the Board of Directors of Parent immediately following the Effective Time
and, subject to the fiduciary duties of the Board of Directors of Parent to the stockholders of Parent, shall hold such position
until at least the 2014 Annual Meeting, and (C) the person holding the positions of Chief Executive Officer and President of
Parent immediately prior to the Effective time shall be the Chief Executive Officer and President of Parent immediately
following the Effective Time.

        (vi)  In the event the Closing occurs before the 2013 Annual Meeting, (A) from the Effective Time and until the 2013
Annual Meeting, a Company Director (other than the person referred to in Section 6.18(a)(v)(B)), subject to the fiduciary
duties of the Board of Directors of Parent to the stockholders of Parent, shall be the co-chairman of one of the standing
committees of the Board of Directors of Parent as determined by the Board of Directors of Parent and (B) from 2013 Annual
Meeting and until at least the 2014 Annual Meeting, such Company Director, subject to the fiduciary duties of the Board of
Directors of Parent to the stockholders of Parent, shall be the chairman of such committee of the Board of Directors of
Parent.

       (vii)  In the event the Closing occurs after the 2013 Annual Meeting, from the Effective Time until at least the 2014
Annual Meeting, a Company Director (other than the person referred to in Section 6.18(a)(v)(B)), subject to the fiduciary
duties of the Board of Directors of Parent to the stockholders of Parent, shall be the chairman of one of the standing
committees of the Board of Directors of Parent as determined by the Board of Directors of Parent.

        (b)   After the Effective Time, (i) the principal executive offices of Parent and its commercial and financial headquarters shall be
located in Princeton, New Jersey and (ii) the operations headquarters of Parent shall be located in Houston, Texas.

        Section 6.19    Treatment of Certain Indebtedness.     

        (a)   As part of the transactions contemplated by this Agreement, (i) the Company shall, if requested by Parent, commence a
"change of control" tender offer (the "Change in Control Offers") for each series of the outstanding Notes pursuant to the terms of the
Notes prior to, but conditioned on, the Closing, and (ii) Parent may, at its election following consultation with the Company,
commence a tender offer for cash or an exchange offer for securities for all or any portion of the outstanding Notes prior to, but
conditioned on, the Closing (the "Parent Debt Offers" and, together with the Change in Control Offers, the "Debt Offers"), in each
case in compliance with applicable Law. Each of the Company, Parent and Merger Sub shall use reasonable best efforts to cooperate
with each other in connection with the Debt Offers; provided, however, that except as set forth in Section 6.19 of the Company
Disclosure Schedule, the terms, conditions, timing and all other decisions regarding the Debt Offers shall be determined by Parent in
its sole discretion. As part of any Debt Offer, Parent may elect to include a Consent Solicitation to alter the terms of any remaining
Notes outstanding after giving effect to the Debt Offer provided, that any such altered terms shall become operative only upon Closing
and the acceptance of the offer and payment for the Notes tendered pursuant thereto.

        (b)   Promptly after the Parties determine to make a Debt Offer, Parent or its Representatives shall prepare all necessary and
appropriate documentation in connection with such Debt Offer, including the offer to purchase, any related letters of transmittal and
other related documents (collectively, the "Debt Offering Documents"). Parent and the Company shall cooperate with each other in the
preparation of the Debt Offering Documents. The Debt Offering Documents and all mailings to the holders of the Notes in connection
with the Debt Offers shall be subject to the prior review and comment by each of the Company and Parent and/or their
Representatives, subject to the terms and conditions of Section 6.19 of the Company Disclosure Schedule, and shall
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be reasonably acceptable to each of them. The closing of the Debt Offers shall be subject to the conditions set forth in Section 6.19(e);
provided, that the consummation of the Debt Offers will not be a condition to the Closing. The Company, Parent and Merger Sub shall
cooperate in connection with the Debt Offers in order to cause the consent date under the Consent Solicitation to occur as directed by
Parent concurrently with the Closing and the initial settlement of the Debt Offers to occur concurrently with the Closing. Subject to
Section 6.19 of the Company Disclosure Schedule, the Company shall waive any of the conditions to the Change in Control Offers
(other than that the Merger shall have occurred or that Parent and the Company shall be satisfied that it shall occur substantially
concurrently with the closing of the Change in Control Offers, the Requested Consents shall have been received, and that there shall be
no order or injunction prohibiting consummation of the Change in Control Offers) as may be reasonably requested by Parent and so
long as such waivers would not cause the Change in Control Offers to violate the Exchange Act, the Trust Indenture Act, or any other
Law and shall not, without the consent of Parent, waive any condition to the Change in Control Offer or make any changes to the
terms and conditions of the Change in Control Offer other than as agreed between Parent and the Company. Notwithstanding the
immediately preceding sentence, the Company need not make any change to the terms and conditions of the Change in Control Offers
requested by Parent that deceases the price per Note payable in the Change in Control Offers or imposes conditions to the Change in
Control Offers in addition to those set forth in Section 6.19 of the Company Disclosure Schedule that are materially adverse to holders
of the Notes, unless such change is approved in advance by the Company in writing. If at any time prior to the Effective Time any
information relating to Parent or the Company, or any of their respective Affiliates, officers or directors, is discovered by Parent or the
Company which should be set forth in an amendment or supplement to any of the Debt Offering Documents so that any of such
documents would not include any misstatement of a material fact or omit to state any material fact necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading, the party which discovers such information shall
promptly notify the other parties hereto and an appropriate amendment or supplement describing such information shall be promptly
filed with the SEC and, to the extent required by applicable Law, disseminated to the respective holders of Notes (subject to this
Section 6.19(b)). Notwithstanding anything to the contrary in this Section 6.19(b), the Company shall comply with the requirements of
Rule 14e-l under the Exchange Act and any other applicable Law to the extent such Law is applicable in connection with any Change
in Control Offer. To the extent that the provisions of any applicable Law conflict with this Section 6.19(b), the Company shall comply
with the applicable Law and shall not be deemed to have breached its obligations hereunder by such compliance.

        (c)   Promptly upon the receipt of the Requested Consents, the Company shall enter into a supplemental indenture reflecting the
amendments to the applicable Indenture approved by such Requested Consents and will use its reasonable best efforts to cause the
trustee of the applicable Indentures to promptly enter into such supplemental indenture; provided, that the amendments contained in
such supplemental indenture shall become operative only upon the Closing and the acceptance of the offer and payment for the Notes
tendered pursuant thereto. Concurrently with the Closing, pursuant to Parent's written instructions, the Company shall use Available
Funds, together with the proceeds of the Financing Commitment (to the extent necessary), to consummate the Change in Control
Offers and Consent Solicitations (including the payment of all applicable premiums, consent fees and all related fees and expenses).
The Company shall accept for purchase and use such funds to purchase the Notes tendered in the Change in Control Offers and pay
such applicable premiums, consent fees and other related fees and expenses.

        (d)   In connection with the Change in Control Offers, the Company shall enter into one or more dealer-manager, information
agent and/or depositary agreements with such Persons of national reputation in the provision of such services as Parent shall
reasonably request, after
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consultation with the Company, in form and substance reasonably satisfactory to the Company. Parent shall be solely responsible for
any payment obligation to any dealer-manager, information agent, depositary or other agent or Person with respect to fees and
expenses under any agreement referred to in the preceding sentence and agrees to become a party to any such agreement for purposes
of such obligations and that any such agreement may expressly provide that Parent shall be solely responsible for such payments.

        (e)   The Company's and the Surviving Corporation's obligation to accept for payment and pay for the Notes tendered pursuant to
each Change in Control Offer or make any payment for the Requested Consents shall be subject to the conditions that (i) the Merger
shall have occurred (or Parent and the Company shall each be satisfied that the Closing will occur substantially concurrently with such
acceptance and payment and/or exchange), (ii) the Requested Consents shall have been received, (iii) there shall be no Order
prohibiting the consummation of the Change in Control Offer and (iv) such other conditions as are customary for transactions similar
to the Debt Offers. Parent's obligation to accept and to exchange the Notes tendered pursuant to the Parent Debt Offer shall be subject
to the conditions that (i) the Merger shall have occurred (or Parent and the Company shall each be satisfied that the Closing will occur
substantially concurrently with such acceptance and payment and/or exchange), (ii) there shall be no Order prohibiting the
consummation of the Parent Debt Offer and (iii) such other conditions as are customary for transactions similar to the Debt Offers.

        (f)    If this Agreement is terminated pursuant to Article VIII (other than a termination by Parent pursuant to Section 8.1(g),
Section 8.1(h) or Section 8.1(m), or by the Company pursuant to Section 8.1(j), but without limitation of Parent's payment obligations
under Section 6.19(d)), then Parent shall promptly reimburse the Company for any previously unreimbursed, documented reasonable
out-of-pocket costs, fees and expenses incurred by the Company in connection with the transactions contemplated by this Section 6.19.
If the Effective Time does not occur, Parent and Merger Sub shall, on a joint and several basis, indemnify and hold harmless the
Company, its Subsidiaries and their respective officers and directors, any dealer-manager and each Person, if any, who controls the
Company within the meaning of Section 20 of the Exchange Act, for and against any and all liabilities, losses, damages, claims, costs,
expenses, interest, awards, judgments and penalties suffered or incurred by them in connection with any Debt Offer, the Debt Offering
Documents or any other actions taken by them in accordance with this Section 6.19; provided, however, that neither Parent nor Merger
Sub shall have any obligation to indemnify and hold harmless any such Person to the extent that any such liabilities, losses, damages,
claims, costs, expenses, interest, awards, judgments and penalties suffered or incurred arises from disclosure regarding the Company
or any of its Subsidiaries provided by the Company or any of its Subsidiaries (including disclosures incorporated by reference in the
Debt Offering Documents) that is finally judicially determined by a court of competent jurisdiction to have contained a material
misstatement or omission.

        (g)   The Company shall use reasonable best efforts to negotiate a payoff letter, in advance of the Closing, from the agent under
that certain Credit Agreement by and among RRI Energy, Inc., JPMorgan Chase Bank, N.A., as administrative agent, the lenders from
time to time party thereto and, GenOn Americas, Inc., dated at September 20, 2010 (the "Company Credit Facility"). The Company
shall, and cause its Subsidiaries to, (i) terminate on the Closing Date the Company Credit Facility and all related loan documents to
which the Company or any of its Subsidiaries is a party and (ii) cause to be released contemporaneously with the termination of the
Company Credit Facility, all Liens on the Company's assets and the assets of the Company's Subsidiaries relating to the Company
Credit Facility.
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        Section 6.20    Debt Offer Financing; Alternative Financing.

        (a)   Parent shall, to the extent the funds available under the Financing Commitment are necessary to consummate the Debt Offers
or Change in Control Put Offers, use its reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to be done,
all things necessary, proper or advisable to obtain the Financing with respect to the Debt Offers and/or Notes Put Offers, as the case
may be, on the terms and conditions described in the Financing Commitment (provided that, for clarity, Parent may replace or amend
the Financing Commitment to add lenders, lead arrangers, bookrunners, syndication agents or similar entities which had not executed
the original Financing Commitment, or otherwise replace or amend the Financing Commitment so long as the terms would not
adversely impact the ability of Parent to timely consummate the Debt Offers and/or the Notes Put Offers, as the case may be),
including using reasonable best efforts to (i) maintain in effect the Financing Commitment for the commitment period set forth therein,
(ii) negotiate, execute and deliver definitive agreements with respect to the Financing on the terms and conditions contemplated by the
Financing Commitment (except as otherwise permitted by this Agreement), and (iii) satisfy on a timely basis all conditions in such
Financing Commitment applicable to Parent that are within their control. In the event that all conditions to the Financing Commitment
have been satisfied in Parent's good faith judgment, to the extent necessary for the consummation of the Debt Offers and/or Notes Put
Offers, as the case may be, Parent shall draw upon the Financing contemplated by the Financing Commitment; provided that the
amount of such funding may be reduced by the amount of Available Funds, if any. If any portion of the Financing becomes
unavailable on the terms and conditions contemplated in the Financing Commitment, Parent shall, to the extent necessary, use its
reasonable best efforts to arrange to obtain alternative financing from alternative sources on terms no less favorable in any material
respect in the aggregate to Parent as promptly as practicable following the occurrence of such event but no later than the Closing Date.
Parent shall promptly provide the Company with execution copies of all documentation relating to such alternative financing and any
references in this Agreement to "Financing" and/or "Financing Commitment" shall be deemed to include such alternative financing
upon the execution of any documentation relating thereto. Parent shall give the Company prompt notice of any material breach,
default, or repudiation by any party to the Financing Commitment of which Parent or Merger Sub becomes aware or the termination of
the Financing Commitment. Parent shall keep the Company informed on a reasonably current basis of the status of its efforts to obtain
the Financing and shall provide the Company with recent copies and drafts of the documentation with respect to the Financing.

        (b)   Parent may pursue a refinancing of all or a portion of the Company's existing Indebtedness (an "Alternative Financing"),
provided that (x)(i) the Company and its Subsidiaries would not be required to incur any obligations in respect to such Alternative
Financing prior to the Closing (except as otherwise contemplated by this Section 6.20 or Section 6.21), and (ii) such Alternative
Financing would not delay consummation of the Closing hereunder, and (y) the consummation of such Alternative Financing is
subject to the conditions that (i) the Merger shall have occurred (or Parent and the Company shall each be satisfied that the Closing
will occur substantially concurrently with such consummation), (ii) there shall be no Order prohibiting such consummation and
(iii) such other conditions as are customary for similar transactions.
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        Section 6.21    Financing Cooperation.

        (a)   In connection with the Financing and any Alternative Financing, the Company shall use reasonable best efforts to provide to
Parent, at Parent's sole expense, all cooperation reasonably requested by Parent in connection with the Financing or any Alternative
Financing (provided that the foregoing shall not require such cooperation to the extent it would interfere unreasonably with the
business or operations of the Company or its Subsidiaries), including:

          (i)  furnishing Parent and its sources of Financing or Alternative Financing as promptly as practicable with financial
and other pertinent information regarding the Company and its Subsidiaries as may be reasonably requested by Parent or the
sources of the Financing or Alternative Financing in connection with the Financing or Alternative Financing, including
financial statements (including the financial statements set forth in clause (ii) below) (which, with respect to annual financial
statements, shall have been audited and, with respect to interim financial statements, shall have been reviewed by the
independent accountants for the Company as provided in Statement on Auditing Standards No. 100), pro forma financial
statements (provided that it is understood that assumptions underlying the pro forma adjustments are to be the responsibility
of Parent), and business and other financial data, in each case, of the type and form required by Regulation S-X and
Regulation S-K under the Securities Act and of the type and form customarily included in a registration statement on
Form S-1 under the Securities Act for a public offering of the debt securities contemplated by the Alternative Financing,
assuming that such offering was consummated at the same time during the Company's fiscal year as the offering of debt
securities contemplated by the Alternative Financing (other than consolidating and other financial statements; provided that
customary data as to the total assets, revenue, EBITDA and Adjusted EBITDA of non-guarantor subsidiaries shall be
provided), all other data that would be necessary for the underwriter of such offering of debt securities contemplated by the
Alternative Financing to receive customary "comfort" (including "negative assurance" comfort) from the Company's
independent accountants in connection with such offering of the debt securities contemplated by the Alternative Financing,
all data that would be necessary to obtain or confirm a corporate rating for the Company's secured and unsecured
Indebtedness on a standalone basis, all data of the type that has historically been required by the Company's lenders in
connection with its secured debt financings and reasonable and customary authorization letters to the financing sources
authorizing the distribution of information to prospective lenders and containing customary information, and such other
financial or other data as Parent or its lenders may reasonably request;

         (ii)  furnishing Parent and its financing sources when filed with the SEC (A) the unaudited consolidated balance sheet
of the Company as of the end of any quarterly period ended no less than forty-five (45) calendar days prior to the anticipated
Closing Date and the related unaudited statements of income, equity and cash flows and (B) the audited consolidated balance
sheet of the Company as of the end of any fiscal year ended not less than ninety (90) days prior to the anticipated Closing
Date, and the related audited statements of income, equity and cash flows for the year then ended, and the notes and
schedules thereto (the information described in clauses (A) and (B)  being referred to as the "Required Information"),
provided that the Company shall use reasonable best efforts to file the Required Information on a timely basis pursuant to
applicable Law;

        (iii)  participating in a reasonable number of meetings (including customary one-on-one meetings with the parties acting
as lead arrangers or agents for, and prospective lenders and purchasers of, the financing and senior management and
Representatives, with appropriate seniority and expertise, of the Company and its Subsidiaries), presentations, road shows,
due diligence sessions, drafting sessions and sessions with rating agencies in connection with the
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Financing or Alternative Financing, and providing reasonable cooperation in obtaining corporate and facilities ratings at
least twenty days prior to the anticipated Closing Date to the extent required under the Financing or Alternative Financing;

        (iv)  facilitating the pledging of collateral and the granting and perfection of security interests (including obtaining
customary payoff letters, lien releases and instruments of termination or discharge and preparing information and due
diligence schedules) as required by the Financing or Alternative Financing, including executing and delivering any
customary collateral documents and other customary documents and certificates as may be reasonably requested by Parent,
providing all documentation or other information required by Governmental Entities with respect to the Financing or
Alternative Financing under applicable "know your customer" and anti-money laundering rules and regulations, and
cooperating and assisting Parent in obtaining customary legal opinions, field exams and appraisals, environmental
assessments, surveys, title insurance and other certifications and documents reasonably requested by the sources of
Financing or Alternative Financing for financings similar to the Financing or Alternative Financing;

         (v)  assisting with the preparation of materials for rating agencies and rating agency presentations, bank information
memoranda, offering documents (including (x) assistance in the preparation of pro forma financial statements giving effect
to the transactions contemplated hereunder; it being understood that assumptions underlying the pro forma adjustments to be
made are the responsibility of Parent and (y) requesting consents of accountants for use of their reports in any materials
relating to the Financing or Alternative Financing and the delivery of one or more customary representation letters), private
placement memoranda and similar documents required in connection with the Financing or Alternative Financing;

        (vi)  facilitating the execution and delivery at the Closing of definitive Financing or Alternative Financing documents
by the Company and its Subsidiaries and all other customary documents in connection therewith, including pledge and
security agreements, mortgages, guarantees, filings and certificates as reasonably required in connection with the Financing
or Alternative Financing (including a certificate of the Chief Financial Officer of the Company or any of its Subsidiaries
with respect to solvency matters and consents of independent accountants for the use of their reports in any materials relating
to the Financing or Alternative Financing) (provided that any obligations contained in such documents shall be effective no
earlier than as of the Closing); and

       (vii)  using reasonable best efforts to cooperate with Parent to satisfy the conditions precedent to the Financing or
Alternative Financing to the extent within the control of the Company and causing the taking of corporate actions by the
Company and its Subsidiaries reasonably necessary to permit the completion of the Financing or Alternative Financing.

        (b)   The Company shall provide Parent with an electronic version of the trademarks, service marks and corporate logo of the
Company and its Subsidiaries for use in marketing materials for the purpose of facilitating the marketing of the Financing or
Alternative Financing, and hereby consents to the use of the foregoing in connection with the Financing or Alternative Financing;
provided that such logos are used in a manner that is not intended or is reasonably likely to harm or disparage the Company or its
Subsidiaries or their marks or the reputation or goodwill of the Company.

        (c)   Neither of the Company nor any of its Subsidiaries shall be required to take any action that would subject it to actual or
reasonably anticipated liability, to bear any cost or expense or to pay any commitment or other similar fee or make any other payment
or incur any other liability or provide or agree to provide any indemnity in connection with the Financing or Alternative
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Financing or any of the foregoing prior to the Closing Date unless reimbursed or indemnified by Parent. Unless this Agreement has
been terminated by Parent pursuant to Section 8.1(g), Parent shall indemnify and hold harmless the Company and its Subsidiaries and
their respective officers, directors, employees and Representatives from and against any and all liabilities, losses, damages, claims,
costs, expenses, interest, awards, judgments and penalties suffered or incurred by them in connection with the arrangement of the
Financing or Alternative Financing (including any action taken in accordance with Section 6.21(a) and any information utilized in
connection therewith (other than historical information relating to the Company or its Subsidiaries)).

        (d)   For the avoidance of doubt, if the Financing becomes unavailable or the Alternative Financing has not been obtained, Parent
and Merger Sub shall continue to be obligated to consummate the Merger on the terms contemplated by this Agreement and subject
only to the satisfaction or waiver of the conditions set forth in Article VII.

        Section 6.22    Tax Matters.     From and after the date hereof and prior to the Effective Time or the date, if any on which this Agreement is
earlier terminated pursuant to Section 8.1, each of Parent and the Company (i) shall keep the other reasonably apprised of the status of any
material Tax matters and (ii) shall not settle or compromise any material Tax liability or refund without first using reasonable good faith efforts
to consult in good faith with the other party if such settlement or compromise could have an adverse effect that, individually or in the aggregate,
is material to Parent and its Subsidiaries or the Company and its Subsidiaries respectively.

        Section 6.23    Rights Plan.     Prior to the Closing, the Company shall take all action necessary to cause the Company Rights Agreement to
terminate immediately prior to the Effective Time without payment of any consideration to any holder of the Company Rights.

 ARTICLE VII

CONDITIONS TO THE MERGER

         Section 7.1    Conditions to Each Party's Obligation to Effect the Merger.     The respective obligations of each party to effect the Merger
shall be subject to the fulfillment (or waiver by all parties, to the extent permitted by applicable Law) at or prior to the Effective Time of the
following conditions:

        (a)   Each of the Company Stockholder Approval and Parent Stockholder Approval shall have been obtained.

        (b)   No Order or any other Law shall have been adopted, issued, enacted, promulgated, enforced or entered by any Governmental
Entity that remains in effect and which has the effect of restraining, enjoining or otherwise prohibiting the consummation of the
Merger and the other transactions contemplated hereby.

        (c)   (i) The FERC Approval and orders of the NYPSC and the PUCT approving the consummation of the Merger or determining
that no such approval is required shall have been obtained, the approval of the NYPSC of the necessary levels of indebtedness
pursuant to PSL §69 shall have been obtained, the expiration or termination of the waiting period required under the HSR Act shall
have occurred, notices with the CPUC shall have been filed and the associated notice period shall have lapsed, and a threshold
determination from the NRC for the approval of license transfer or a determination that no such approval is required shall have been
obtained (all such permits, approvals, filings and consents and the lapse of such waiting period being referred to as the "Requisite
Regulatory Approvals"), (ii) all such Requisite Regulatory Approvals shall be in full force and effect and (iii) none of such Requisite
Regulatory Approvals (or any Order issued, made, entered, rendered, imposed or otherwise put into effect in connection therewith)
constitutes or would reasonably be expected to constitute, cause or result in a Parent Material Adverse Effect or Company Material
Adverse Effect.
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        (d)   The shares of Parent Common Stock to be issued in the Merger and such other shares of Parent Common Stock to be
reserved for issuance in connection with the Merger shall have been approved for listing on the NYSE, subject to official notice of
issuance.

        (e)   The Form S-4 shall have been declared effective by the SEC under the Securities Act and no stop order suspending the
effectiveness of the Form S-4 shall have been issued by the SEC and no proceedings for that purpose shall have been initiated or
threatened by the SEC.

        Section 7.2    Conditions to Obligation of the Company to Effect the Merger.     The obligation of the Company to effect the Merger is
further subject to the fulfillment of, or the waiver by the Company, to the extent permitted by applicable Law, on or prior to the Effective Time
of, the following conditions:

        (a)   (i) The representations and warranties of Parent and Merger Sub set forth in Section 5.1, Section 5.2 (other than
Section 5.2(f)), Section 5.3 (other than Section 5.3(c)), Section 5.10(b) , Section 5.18 and Section 5.19 shall be true and correct in all
respects both at and as of the date of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date
(except for representations and warranties that expressly speak only as of a specific date or time other than the Closing Date, which
need only be true and correct as of such other date or time), except for de minimis inaccuracies with respect to the representations and
warranties in Section 5.2 (other than Section 5.2(f)) and Section 5.3 (other than Section 5.3(c)), and (ii) the representations and
warranties of Parent and Merger Sub set forth in Article V other than those referenced in clause (i) of this Section 7.2(a) shall be true
and correct (disregarding any qualifications with respect to materiality or "Parent Material Adverse Effect" contained therein) both at
and as of the date of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date (except for
representations and warranties that expressly speak only as of a specific date or time other than the Closing Date, which need only be
true and correct as of such other date or time), except, in the case of this clause (ii), where the failure of such representations and
warranties to be so true and correct has not had and would not reasonably be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect.

        (b)   Parent shall have performed in all material respects all obligations and complied in all material respects with all covenants
required by this Agreement to be performed or complied with by it prior to the Effective Time.

        (c)   Parent shall have delivered to the Company a certificate, dated the Effective Time and signed by an executive officer of
Parent, certifying to the effect that the conditions set forth in Sections 7.2(a) and 7.2(b) have been satisfied.

        (d)   The Company shall have received from the Company's Counsel, a written opinion dated as of the Closing Date to the effect
that for U.S. federal income tax purposes the Merger will qualify as a "reorganization" within the meaning of Section 368(a) of the
Code (the "Company Tax Opinion").

        (e)   The Company shall have received a copy of the Parent Tax Opinion.

        Section 7.3    Conditions to Obligation of Parent to Effect the Merger.     The obligation of Parent to effect the Merger is further subject to
the fulfillment of, or the waiver by Parent on or prior to the Effective Time of, the following conditions:

        (a)   (i) The representations and warranties of the Company set forth in Section 4.1, Section 4.2 (other than Section 4.2(f)) ,
Section 4.3 (other than Section 4.3(c)), Section 4.10(b), Section 4.18 and Section 4.20 shall be true and correct in all respects both at
and as of the date of this Agreement and at and as of the Closing Date as though made at and as of the Closing Date (except for
representations and warranties that expressly speak only as of a specific date or time other than the Closing Date, which need only be
true and correct as of such other date or time),
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except for de minimis inaccuracies with respect to the representations and warranties in Section 4.2 (other than Section 4.2(f))  and
Section 4.3 (other than Section 4.3(c)), (ii) the representations and warranties of the Company set forth in Article IV other than those
referenced in clause (i) of this Section 7.3(a) shall be true and correct (disregarding any qualifications with respect to materiality or
"Company Material Adverse Effect" contained therein) both at and as of the date of this Agreement and at and as of the Closing Date
as though made at and as of the Closing Date (except for representations and warranties that expressly speak only as of a specific date
or time other than the Closing Date, which need only be true and correct as of such other date or time), except, in the case of this
clause (ii), where the failure of such representations and warranties to be so true and correct has not had and would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect.

        (b)   The Company shall have performed in all material respects all obligations and complied in all material respects with all
covenants required by this Agreement to be performed or complied with by it prior to the Effective Time.

        (c)   The Company shall have delivered to Parent a certificate, dated the Effective Time and signed by an executive officer of the
Company, certifying to the effect that the conditions set forth in Sections 7.3(a) and 7.3(b) have been satisfied.

        (d)   Parent shall have received from Parent's Counsel, a written opinion dated as of the Closing Date to the effect that for U.S.
federal income tax purposes the Merger will qualify as a "reorganization" within the meaning of Section 368(a) of the Code (the
"Parent Tax Opinion").

        (e)   Parent shall have received a copy of the Company Tax Opinion.

        Section 7.4    Frustration of Closing Conditions.     Neither the Company nor Parent may rely, either as a basis for not consummating the
Merger or terminating this Agreement and abandoning the Merger, on the failure of any condition set forth in Sections 7.1, 7.2 or 7.3, as the
case may be, to be satisfied if such failure was caused by such party's willful and material breach of any provision of this Agreement or the
willful and material breach of its obligation to use its reasonable best efforts to consummate the Merger and the other transactions contemplated
hereby, as required by and subject to Section 6.8. For purposes of this Agreement, "willful and material breach" shall mean a deliberate act or a
deliberate failure to act by an officer or other senior executive of the applicable party, which act or failure to act constitutes in and of itself a
material breach of this Agreement, and which breach was the conscious object of the act or failure to act.

 ARTICLE VIII

TERMINATION

         Section 8.1    Termination or Abandonment.     Notwithstanding anything in this Agreement to the contrary, this Agreement may be
terminated and the Merger abandoned at any time prior to the Effective Time, whether before or after the Company Stockholder Approval or
Parent Stockholder Approval (except as otherwise provided below):

        (a)   by the mutual written consent of the Company and Parent;
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        (b)   by either Parent or the Company if the Merger shall not have been consummated on or prior to March 30, 2013 (as may be
extended pursuant to the proviso of this clause (b), the "End Date"); provided, however, that if all of the conditions to Closing (other
than the condition set forth in Section 7.1(c)) shall have been satisfied (other than conditions that by their terms are to be satisfied by
actions taken at the Closing, each of which is capable of being satisfied at the Closing), then the End Date may be extended by Parent
or the Company from time to time by written notice to the other party up to a date not beyond July 31, 2013, the latest of any of which
dates shall thereafter be deemed to be the End Date; provided, further, that the right to terminate this Agreement pursuant to this
Section 8.1(b) shall not be available to a party whose failure to perform or comply in all material respects with the covenants and
agreements of such party set forth in this Agreement was the principal cause of the failure of the Closing to occur by such date;
provided, further, that any termination pursuant to this Section 8.1(b) shall be deemed a termination pursuant to (x) Section 8.1(d)
and/or Section 8.1(e) if at the time of such termination Parent and/or the Company are permitted to terminate this Agreement pursuant
thereto, (y) Section 8.1(h) or Section 8.1(m), as the case may be, if at the time of such termination Parent is permitted to terminate this
Agreement pursuant thereto or (z) Section 8.1(i) or Section 8.1(l), as the case may be, if at the time of such termination the Company is
permitted to terminate this Agreement pursuant thereto;

        (c)   by either the Company or Parent, if (i) any Order or other Law shall have been issued, enforced or entered by any
Governmental Entity that has the effect of permanently precluding, restraining, enjoining or otherwise prohibiting the consummation
of the Merger and the other transactions contemplated hereby and such Order or other Law shall have become final and
non-appealable; provided that the right to terminate this Agreement pursuant to this Section 8.1(c) shall not be available to a party that
has breached Section 6.8 or (ii) any Governmental Entity of competent jurisdiction shall have enacted, issued, promulgated, enforced
or entered any Order in connection with any Requisite Regulatory Approval that constitutes or would reasonably be expected to
constitute, cause or result in a Parent Material Adverse Effect or Company Material Adverse Effect, and such Order shall have become
final and non-appealable;

        (d)   by either the Company or Parent, if the Company Stockholders' Meeting (including any adjournments or postponements
thereof) shall have concluded and the Company Stockholder Approval contemplated by this Agreement shall not have been obtained;
provided, however, that any termination pursuant to this Section 8.1(d) shall be deemed a termination pursuant to Section 8.1(h) or
Section 8.1(m), as the case may be, if at the time of such termination Parent is permitted to terminate this Agreement pursuant thereto;

        (e)   by either the Company or Parent, if the Parent Stockholders' Meeting (including any adjournments or postponements thereof)
shall have concluded and the Parent Stockholder Approval contemplated by this Agreement shall not have been obtained; provided,
however, that any termination pursuant to this Section 8.1(e) shall be deemed a termination pursuant to Section 8.1(i) or Section 8.1(l),
as the case may be, if at the time of such termination the Company is permitted to terminate this Agreement pursuant thereto;

        (f)    by the Company, if Parent shall have breached or failed to perform any of its representations, warranties, covenants or other
agreements contained in this Agreement (other than Section 6.5), which breach or failure to perform (i) would result in a failure of a
condition set forth in Section 7.1 or Section 7.2 and (ii) shall not have been cured within 30 days following receipt by Parent of written
notice of such breach from the Company (such notice to describe such breach in reasonable detail), or which breach, by its nature,
cannot be cured prior to the End Date (provided that the Company is not then in material breach of any representation, warranty,
covenant or other agreement contained herein);
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        (g)   by Parent, if the Company shall have breached or failed to perform any of its representations, warranties, covenants or other
agreements contained in this Agreement (other than Section 6.4), which breach or failure to perform (i) would result in a failure of a
condition set forth in Section 7.1 or Section 7.3 and (ii) shall not have been cured within 30 days following receipt by the Company of
written notice of such breach from Parent (such notice to describe such breach in reasonable detail), or which breach, by its nature,
cannot be cured prior to the End Date (provided that Parent is not then in material breach of any representation, warranty, covenant or
other agreement contained herein);

        (h)   by Parent, in the event (x) a Company Change of Recommendation shall have occurred (whether or not permitted by this
Agreement), (y) the Company shall have delivered notice to Parent pursuant to Section 6.4(e) or Section 6.4(f) that it will effect a
Company Change of Recommendation and/or (z) the Company or any of its directors and/or officers shall have breached (or shall be
deemed to have breached) Section 6.4 in any material respect; and

        (i)    by the Company, in the event (x) a Parent Change of Recommendation shall have occurred (whether or not permitted by this
Agreement), (y) Parent shall have delivered notice to the Company pursuant to Section 6.5(e) or Section 6.5(f) that it will effect a
Parent Change of Recommendation and/or (z) Parent or any of its directors and/or officers shall have breached (or shall be deemed to
have breached) Section 6.5 in any material respect.

        (j)    by the Company at any time prior to obtaining the Company Stockholder Approval, if (x) the Board of Directors of the
Company has authorized the Company to enter into a definitive agreement with respect to a Company Superior Offer, (y) the
Company has complied in all material respects with its obligations under Section 6.4(e) and (z) immediately after the termination of
this Agreement, the Company enters into a definitive agreement with respect to the Company Superior Offer referred to in the
foregoing clause (x); provided, that the right of the Company to terminate this Agreement pursuant this Section 8.1(j) is conditioned
on and subject to the payment by the Company to Parent of the Company Termination Fee in accordance with Section 8.3 and any
purported termination by the Company pursuant to this Section 8.1(j) shall be void and of no force or effect unless the Company pays
to Parent the Company Termination Fee in accordance with Section 8.3;

        (k)   by Parent at any time prior to obtaining the Parent Stockholder Approval, if (x) the Board of Directors of Parent has
authorized Parent to enter into a definitive agreement with respect to a Parent Superior Offer, (y) Parent has complied in all material
respects with its obligations under Section 6.5(e) and (z) immediately after the termination of this Agreement, Parent enters into a
definitive agreement with respect to the Parent Superior Offer referred to in the foregoing clause (x); provided, that the right of Parent
to terminate this Agreement pursuant this Section 8.1(k) is conditioned on and subject to the payment by Parent to the Company of the
Parent Termination Fee in accordance with Section 8.3 and any purported termination by Parent pursuant to this Section 8.1(k) shall be
void and of no force or effect unless Parent pays to the Company the Parent Termination Fee in accordance with Section 8.3;

        (l)    by the Company if (i) the Board of Directors of Parent shall fail to recommend against any Parent Acquisition Proposal
(including, in the case of any Parent Acquisition Proposal subject to Regulation 14D of the Exchange Act, failing to recommend
against such Parent Acquisition Proposal in a solicitation or recommendation statement on Schedule 14D-9) within ten Business Days
after the commencement of such Parent Acquisition Proposal; provided that the Company exercises such termination right within five
Business Days after the end of such ten Business Day period, (ii) the Board of Directors of Parent shall fail to publicly reaffirm the
Parent Recommendation within ten Business Days following a written request therefor by the Company (provided, that the Company
may only make such request an aggregate of three times plus an
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additional request for every new Parent Acquisition Proposal plus an additional request for every material change to a previously
announced Parent Acquisition Proposal); provided that the Company exercises such termination right within five Business Days after
the end of such ten Business Day period, (iii) the Board of Directors of Parent or any committee thereof or Parent shall grant to any
Third Party any waiver, exemption or release under, or terminate, amend or otherwise modify any standstill or similar provisions in
any standstill, confidentiality or similar agreement with respect to any class of equity securities of Parent or any of its Subsidiaries, or
otherwise request that any party thereto take any action that would otherwise be prohibited thereunder had such request not been made,
or take any action that would render the provisions thereof ineffective (in each case other than a waiver by Parent of any standstill or
similar provisions in any Acceptable Confidentiality Agreement entered into after the date of this Agreement in order to permit the
counterparty thereto to make a Parent Acquisition Proposal), (iv) the Board of Directors of Parent or any committee thereof shall
approve any transaction under, or any Third Party becoming an "interested stockholder" under, Section 203 of the DGCL (or similar
concepts under any other applicable Takeover Law), or (v) the Board of Directors of Parent or any committee thereof shall resolve,
propose, agree or publicly announce an intention to do any of the foregoing; and

        (m)  by Parent if (i) the Board of Directors of the Company shall fail to recommend against any Company Acquisition Proposal
(including, in the case of any Company Acquisition Proposal subject to Regulation 14D of the Exchange Act, failing to recommend
against such Company Acquisition Proposal in a solicitation or recommendation statement on Schedule 14D-9) within ten Business
Days after the commencement of such Company Acquisition Proposal; provided that Parent exercises such termination right within
five Business Days after the end of such ten Business Day period, (ii) the Board of Directors of the Company shall fail to publicly
reaffirm the Company Recommendation within ten Business Days following a written request therefor by Parent (provided, that Parent
may only make such request an aggregate of three times plus an additional request for every new Company Acquisition Proposal plus
an additional request for every material change to a previously announced Company Acquisition Proposal); provided that Parent
exercises such termination right within five Business Days after the end of such ten Business Day period, (iii) the Board of Directors
of the Company or any committee thereof or the Company shall grant to any Third Party any waiver, exemption or release under, or
terminate, amend or otherwise modify any standstill or similar provisions in any standstill, confidentiality or similar agreement with
respect to any class of equity securities of the Company or any of its Subsidiaries, or otherwise request that any party thereto take any
action that would otherwise be prohibited thereunder had such request not been made, or take any action that would render the
provisions thereof ineffective (in each case other than a waiver by the Company of any standstill or similar provisions in any
Acceptable Confidentiality Agreement entered into after the date of this Agreement in order to permit the counterparty thereto to make
a Company Acquisition Proposal), (iv) the Board of Directors of the Company or any committee thereof shall approve any transaction
under, or any Third Party becoming, an "interested stockholder" under, Section 203 of the DGCL (or similar concepts under any other
applicable Takeover Law), (v) the Board of Directors of the Company or any committee thereof shall render the Charter Restrictions
inapplicable to any Company Acquisition Transaction, (vi) the Board of Directors of the Company or any committee thereof shall
render the Company Rights Agreement inapplicable to any Company Acquisition Transaction or exempt any Third Party or its
Affiliates from becoming an "Acquiring Person" (as such term is defined in the Company Rights Agreement) or (vii) the Board of
Directors of the Company or any committee thereof shall resolve, propose, agree or publicly announce an intention to do any of the
foregoing.

        Section 8.2    Effect of Termination.     In the event of a termination of this Agreement pursuant to Section 8.1, this Agreement shall
terminate (except for the provisions of Sections 8.3, 9.2, 9.4, 9.5, 9.6
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and 9.11 and any definitions reference therein), and there shall be no other liability on the part of the Company, on the one hand, and Parent or
Merger Sub, on the other hand, to the other except liability arising out of a willful and material breach of this Agreement that occurred prior to
such termination or as provided for in the Confidentiality Agreement, in which case the aggrieved party shall be entitled to all rights and
remedies available at law or in equity with respect thereto, except as otherwise provided in Sections 8.3(e) and (f).

        Section 8.3    Termination Fee; Expense Reimbursement.

        (a)   If this Agreement is terminated (or is deemed to be terminated) (x) by Parent pursuant to Section 8.1(h) or Section 8.1(m),
(y) by the Company pursuant to Section 8.1(j), or (z) by the Company or Parent pursuant to Section 8.1(d) or by Parent pursuant to
Section 8.1(g), and in each case of this clause (z), (A) at any time on or after the date of this Agreement and prior to any such
termination of this Agreement a Company Acquisition Proposal shall have been publicly announced or otherwise communicated to a
member of senior management or any director of the Company (or any Third Party shall have publicly announced or communicated a
bona fide intention, whether or not conditional, to make a Company Acquisition Proposal) that has not been withdrawn prior to the
taking of the vote of the stockholders of the Company at the Company Stockholders' Meeting or, in the event no such vote has been
taken, at the time of such termination of this Agreement, and (B) within 12 months following the date of such termination of this
Agreement, (i) with respect to a termination (or deemed termination) pursuant to Section 8.1(d), (1) any Company Acquisition
Transaction (regardless of when the applicable Company Acquisition Proposal was made) is consummated or (2) a definitive
agreement with respect to any Company Acquisition Transaction is entered into or the Company's Board of Directors shall have
recommended a Company Acquisition Transaction to its stockholders (in the case of this clause (2), which Company Acquisition
Transaction shall thereafter be consummated (regardless of whether within or outside of such 12-month period)), or (ii) with respect to
a termination (or deemed termination) pursuant to Section 8.1(g), (1) a Company Acquisition Transaction is consummated with the
Person or group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such Person or
group forms a part) or (2) a definitive agreement with respect to a Company Acquisition Transaction is entered into with the Person or
group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such Person or group
forms a part) or the Company's Board of Directors shall have recommended to its stockholders a Company Acquisition Transaction
with the Person or group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such
Person or group forms a part) (in the case of this clause (2),which Company Acquisition Transaction shall thereafter be consummated
(regardless of whether within or outside of such 12-month period)) (provided, that for purposes of this clause (z), each reference to
"20%" in the definition of Company Acquisition Transaction shall be deemed to be a reference to "50%"), then in each case of
clauses (x), (y) and (z), the Company shall pay to Parent the Company Termination Fee (less any Company Expense Reimbursements
to the extent previously paid) in immediately available funds (1) in the case of clause (x) above, within two Business Days after
termination of this Agreement, (2) in the case of clause (y) above, upon termination of this Agreement, or (3) in the case of clause (z)
above, upon the consummation of such Company Acquisition Transaction.

        (b)   If this Agreement is terminated (or is deemed to be terminated) (x) by the Company pursuant to Section 8.1(i) or
Section 8.1(l), (y) by Parent pursuant to Section 8.1(k) or (z) by the Company or Parent pursuant to Section 8.1(e) or by the Company
pursuant to Section 8.1(f), and in each case of this clause (z), (A) at any time on or after the date of this Agreement and prior to any
such termination of this Agreement a Parent Acquisition Proposal shall have been publicly announced or otherwise communicated to a
member of senior management or any director of
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Parent (or any Third Party shall have publicly announced or communicated a bona fide intention, whether or not conditional, to make
a Parent Acquisition Proposal) that has not been withdrawn prior to the taking of the vote of the stockholders of Parent at the Parent
Stockholders' Meeting or, in the event no such vote has been taken, at the time of such termination of this Agreement, and (B) within
12 months following the date of such termination of this Agreement, (i) with respect to a termination (or deemed termination) pursuant
to Section 8.1(e), (1) any Parent Acquisition Transaction (regardless of when the applicable Parent Acquisition Proposal was made) is
consummated, or (2) a definitive agreement with respect to any Parent Acquisition Transaction is entered into or Parent's Board of
Directors shall have recommended a Parent Acquisition Transaction to its stockholders (in the case of this clause (ii), which Parent
Acquisition Proposal shall thereafter be consummated (regardless of whether within or outside of such 12-month period)), or (ii) with
respect to a termination (or deemed termination) pursuant to Section 8.1(f), (1) a Parent Acquisition Transaction is consummated with
the Person or group who made the Company Acquisition Proposal described in clause (A) above (or any group to which such Person
or group forms a part) or (2) a definitive agreement with respect to a Parent Acquisition Transaction is entered into with the Person or
group who made the Parent Acquisition Proposal described in clause (A) above (or any group to which such Person or group forms a
part) or the Parent's Board of Directors shall have recommended to its stockholders a Parent Acquisition Transaction with the Person
who made the Parent Acquisition Proposal described in clause (A) above (or any group to which such Person or group forms a part)
(in the case of this clause (2) , which Parent Acquisition Transaction shall thereafter be consummated (regardless of whether within or
outside of such 12-month period)) (provided, that for purposes of this clause (z), each reference to "20%" in the definition of Parent
Acquisition Transaction shall be deemed to be a reference to "50%"), then in each case of clauses (x), (y) and (z), Parent shall pay to
the Company the Parent Termination Fee (less any Parent Expense Reimbursements to the extent previously paid) in immediately
available funds (1) in the case of clause (x) above, within two Business Days after termination of this Agreement, (2) in the case of
clause (y) above, upon termination of this Agreement, or (3) in the case of clause (z) above, upon the consummation of such Parent
Acquisition Transaction.

        (c)   If this Agreement is terminated (or deemed to be terminated) by Parent or the Company pursuant to Section 8.1(d), then the
Company shall pay to Parent the reasonable and documented out-of-pocket fees and expenses (including reasonable fees and expenses
of outside legal counsel, accountants, investment bankers, experts, consultants and other advisors, and the costs of all filing fees and
printing costs) incurred by Parent and/or its Subsidiaries in connection with this Agreement or the transactions contemplated hereby,
whether incurred before or after the date of this Agreement, including reasonable and documented out-of-pocket fees and expenses
incurred in connection with its investigation, structuring, financing, negotiation, due diligence, and financial, operating, legal and other
analysis in connection with this Agreement or the transactions contemplated hereby; provided that the maximum aggregate amount of
fees and expenses for which the Company shall be required to reimburse Parent for under this Section 8.3(c) shall not exceed
$25,000,000 (except that the maximum aggregate amount for such reimbursement shall not exceed $10,000,000 if and only if prior to
the termination (or deemed termination) of this Agreement pursuant to Section 8.1(d), no Company Acquisition Proposal shall have
been publicly announced and no Third Party shall have publicly announced or communicated a bona fide intention, whether or not
conditional, to make a Company Acquisition Proposal) (the "Company Expense Reimbursement"), and in no event shall the Company
be required to make any Company Expense Reimbursement if it has paid the Company Termination Fee to Parent in full. The
Company shall pay the Company Expense Reimbursement to Parent in cash by wire transfer of immediately available funds on the
second Business Day following receipt from Parent of request therefor accompanied by (to the extent practicable) documentation with
respect thereto.
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        (d)   If this Agreement is terminated (or deemed to be terminated) by Parent or the Company pursuant to Section 8.1(e), then
Parent shall pay to the Company the reasonable and documented out-of-pocket fees and expenses (including reasonable fees and
expenses of outside legal counsel, accountants, investment bankers, experts, consultants and other advisors, and the costs of all filing
fees and printing costs) incurred by the Company and/or its Subsidiaries in connection with this Agreement or the transactions
contemplated hereby, whether incurred before or after the date of this Agreement, including reasonable and documented out-of-pocket
fees and expenses incurred in connection with its investigation, structuring, financing, negotiation, due diligence, and financial,
operating, legal and other analysis in connection with this Agreement or the transactions contemplated hereby; provided that the
maximum aggregate amount of fees and expenses for which Parent shall be required to reimburse the Company for under this
Section 8.3(d) shall not exceed $25,000,000 (except that the maximum aggregate amount for such reimbursement shall not exceed
$10,000,000 if and only if prior to the termination (or deemed termination) of this Agreement pursuant to Section 8.1(e), no Parent
Acquisition Proposal shall have been publicly announced and no Third Party shall have publicly announced or communicated a bona
fide intention, whether or not conditional, to make a Parent Acquisition Proposal) (the "Parent Expense Reimbursement"), and in no
event shall Parent be required to make any Parent Expense Reimbursement if it has paid the Parent Termination Fee to the Company in
full. Parent shall pay the Parent Expense Reimbursement to the Company in cash by wire transfer of immediately available funds on
the second Business Day following receipt from the Company of request therefor accompanied by (to the extent practicable)
documentation with respect thereto.

        (e)   Subject to the parties' right to specifically enforce the terms of this Agreement pursuant to Section 9.5(a) prior to the valid
termination of this Agreement, but notwithstanding any other provision of this Agreement to the contrary, Parent and Merger Sub
agree that (i) Parent's right to receive the payment of the Company Termination Fee (and, if applicable, the Company Expense
Reimbursement), as and when set forth in Section 8.3(a) (and, if applicable, Section 8.3(c)), shall be the sole and exclusive remedy of
Parent and Merger Sub against the Company, any of the Company's Subsidiaries or any of their respective former, current or future
Representatives, stockholders, general or limited partners, members, managers, directors, officers, employees, agents, assignees or
Affiliates (collectively, the "Company Related Parties") for all losses and damages suffered as a result of the failure of the Merger or
the other transactions contemplated by this Agreement to be consummated or for any other breach or failure to perform hereunder or
otherwise, and (ii) none of the Company Related Parties shall have any liability or obligation, in any such case (clause (i) or (ii))
relating to, arising out of or with respect to this Agreement or any of the transactions contemplated hereby (whether relating to, arising
out of or with respect to any matter(s) forming the basis for such termination or otherwise). Without limitation of the foregoing, none
of Parent, Merger Sub, any of their respective Affiliates or any other Person shall be entitled to bring or maintain any proceeding,
claim, suit or action against, or seek damages from, any of the Company Related Parties in contravention of the preceding sentence.
Under no circumstances shall the Company Termination Fee be payable by the Company more than once.

        (f)    Subject to the parties' right to specifically enforce the terms of this Agreement pursuant to Section 9.5(a) prior to the valid
termination of this Agreement, but notwithstanding any other provision of this Agreement to the contrary, the Company agrees that
(i) its right to receive the payment of the Parent Termination Fee (and, if applicable, the Parent Expense Reimbursement), as and when
set forth in Section 8.3(b) (and if applicable, Section 8.3(d)), shall be the sole and exclusive remedy of the Company against Parent,
any of Parent's Subsidiaries or any of their respective former, current or future Representatives, stockholders, general or limited
partners, members, managers, directors, officers, employees, agents, assignees or Affiliates (collectively, the "Parent Related Parties")
for all losses and damages suffered as a result of the failure of the Merger or the other transactions contemplated hereby to be
consummated or for any other breach or
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failure to perform hereunder or otherwise, and (ii) none of the Parent Related Parties shall have any liability or obligation, in any such
case (clause (i) or (ii)) relating to, arising out of or with respect to this Agreement or any of the transactions contemplated hereby
(whether relating to, arising out of or with respect to any matter(s) forming the basis for such termination or otherwise). Without
limitation of the foregoing, none of the Company, the Company's Subsidiaries, any of their respective Affiliates or any other Person
shall be entitled to bring or maintain any proceeding, claim, suit or action against, or seek damages from, any of the Parent Related
Parties in contravention of the preceding sentence. Under no circumstances shall the Parent Termination Fee be payable by Parent
more than once.

        (g)   Each of the parties hereto acknowledges that (i) the agreements contained in this Section 8.3 are an integral part of the
transactions contemplated hereby, (ii) the Parent Termination Fee or the Company Termination Fee, as the case may be, is not a
penalty, but constitutes liquidated damages, in a reasonable amount that will compensate the Company or Parent, as the case may be,
in the circumstances in which the Parent Termination Fee or the Company Termination Fee, as the case may be, is payable for the
efforts and resources expended and opportunities foregone while negotiating this Agreement and in reliance on this Agreement and on
the expectation of the consummation of the transactions contemplated hereby, which amount would otherwise be impossible to
calculate with precision, and (iii) without these agreements, the parties would not enter into this Agreement. If either the Company or
Parent fails to pay the Company Termination Fee or the Parent Termination Fee, as the case may be, the Company Expense
Reimbursement or the Parent Expense Reimbursement, as applicable when due, and, in order to obtain such payment, the other party
commences a suit that results in a judgment against the defaulting party for such Company Termination Fee, Parent Termination Fee,
Company Expense Reimbursement or Parent Expense Reimbursement, as the case may be, the defaulting party shall pay to the other
party its reasonable costs and expenses (including reasonable attorneys' fees and expenses) incurred in connection with such suit,
together with interest on the amount of the Parent Termination Fee or the Company Termination Fee, as the case may be, the Company
Expense Reimbursement or the Parent Expense Reimbursement, as the case may be, from the date such payment was required to be
made until the date of payment at the prime rate of Citibank N.A. in effect on the date such payment was required to be made.

        (h)   In the event the Merger or any of the other transactions contemplated by this Agreement shall fail to be consummated or
there shall be any breach or failure to perform by Parent or Merger Sub hereunder, neither the Company nor any of its Affiliates (for
the avoidance of doubt, neither Parent nor any of its Affiliates prior to the Effective Time shall be deemed an Affiliate of the Company
for purposes of this Section 8.3(h)) shall have any rights or claims against any Lender Party, its Affiliates or any of their respective
directors, officers, managers, employees, advisors or agents in connection with the Financing Commitment or this Agreement.

 ARTICLE IX

MISCELLANEOUS

         Section 9.1    No Survival.     None of the representations, warranties, covenants and agreements in this Agreement or in any instrument
delivered pursuant to this Agreement shall survive the Merger, except for covenants and agreements which contemplate performance after the
Effective Time or otherwise expressly by their terms survive the Effective Time.

        Section 9.2    Expenses.     Whether or not the Merger is consummated, all costs and expenses incurred in connection with the Merger, this
Agreement and the transactions contemplated hereby shall be paid by the party incurring or required to incur such expenses, except that the HSR
Act filing fees and expenses incurred in connection with the printing, filing and mailing of the Joint Proxy Statement (including applicable SEC
filing fees) shall be borne equally by Parent and the Company.
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        Section 9.3    Counterparts; Effectiveness.     This Agreement may be executed in two or more counterparts (including by facsimile), each
of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument, and shall become
effective when one or more counterparts have been signed by each of the parties and delivered (by telecopy or otherwise) to the other parties.

        Section 9.4    Governing Law.     This Agreement shall be governed by and construed in accordance with the internal substantive laws of
the State of Delaware, without giving effect to any choice or conflict of law provision or rule (whether of the State of Delaware or any other
jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of Delaware.

        Section 9.5    Jurisdiction; Specific Enforcement.

        (a)   The parties agree that irreparable damage, for which monetary damages, even if available, would not be an adequate remedy,
would occur in the event that any of the provisions of this Agreement were not performed, or were threatened to be not performed, in
accordance with their specific terms or were otherwise breached. It is accordingly agreed that, prior to the valid termination of this
Agreement in accordance with Article VIII, and in addition to any other remedy that may be available to it, including monetary
damages, each of the parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to enforce
specifically the terms and provisions of this Agreement exclusively in the Delaware Court of Chancery and any state appellate court
therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to accept jurisdiction over a particular matter,
any state or federal court within the State of Delaware). The parties further agree that no party to this Agreement shall be required to
obtain, furnish or post any bond or similar instrument in connection with or as a condition to obtaining any remedy referred to in this
Section 9.5(a) and each party waives any objection to the imposition of such relief or any right it may have to require the obtaining,
furnishing or posting of any such bond or similar instrument. In addition, each of the parties hereto irrevocably agrees that any legal
action or proceeding with respect to this Agreement and the rights and obligations arising hereunder, or for recognition and
enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder brought by the other party
hereto or its successors or assigns, shall be brought and determined exclusively in the Delaware Court of Chancery and any state
appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to accept jurisdiction over a
particular matter, any state or federal court within the State of Delaware). Each of the parties hereto hereby irrevocably submits with
regard to any such action or proceeding for itself and in respect of its property, generally and unconditionally, to the personal
jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to this Agreement or any of the transactions
contemplated by this Agreement in any court other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and
agrees not to assert, by way of motion, as a defense, counterclaim or otherwise, in any action or proceeding with respect to this
Agreement, (i) any claim that it is not personally subject to the jurisdiction of the above named courts for any reason other than the
failure to serve in accordance with this Section 9.5(a) , (ii) any claim that it or its property is exempt or immune from jurisdiction of
any such court or from any legal process commenced in such courts (whether through service of notice, attachment prior to judgment,
attachment in aid of execution of judgment, execution of judgment or otherwise) and (iii) to the fullest extent permitted by the
applicable Law, any claim that (A) the suit, action or proceeding in such court is brought in an inconvenient forum, (B) the venue of
such suit, action or proceeding is improper or (C) this Agreement, or the subject matter hereof, may not be enforced in or by such
courts. Each party agrees that (x) service of all process, including the summons and complaints, in any action or proceeding with
respect to this Agreement may be made by registered or certified mail, return receipt requested, to such party at its address set forth in
Section 9.7, and (y) any service pursuant to clause (x) is sufficient to confer personal
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jurisdiction over such party in such action or proceeding and otherwise constitutes effective and binding service in every respect.

        (b)   Notwithstanding anything to the contrary in this Agreement, each of the parties hereto agrees that it will not bring or support
any action, cause of action, claim, cross-claim or third-party claim of any kind or description, whether at law or in equity, whether in
contract or in tort or otherwise, against any Lender Party in any way relating to this Agreement or any of the transactions contemplated
by this Agreement, including any dispute arising out of or relating in any way to the Financing Commitment or the performance
thereof, in any forum other than the Supreme Court of the State of New York, County of New York, or, if under applicable Law
jurisdiction is vested in Federal courts, the United States District Court for the Southern District of New York (or appellate courts
thereof).

        Section 9.6    WAIVER OF JURY TRIAL.     EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES ANY AND ALL RIGHT TO
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY.

        Section 9.7    Notices.     Any notice required to be given hereunder shall be sufficient if in writing, and sent by facsimile transmission
(provided that any notice received by facsimile transmission or otherwise at the addressee's location on any non-Business Day or any Business
Day after 5:00 p.m. (addressee's local time) shall be deemed to have been received at 9:00 a.m. (addressee's local time) on the next Business
Day), by reliable overnight delivery service (marked for overnight delivery and with proof of service) or hand delivery, addressed as follows:

To Parent or Merger Sub:

NRG Energy, Inc.
211 Carnegie Center
Princeton, New Jersey 08540
Facsimile: (609) 524-5234
Attention: Kevin P. Malcarney
Email: kevin.malcarney@nrgenergy.com

with a copy to:

Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10019
Facsimile: (212) 446-6460
Attention: Thomas W. Christopher; Gerald T. Nowak
Email:    thomas.christopher@kirkland.com
              gerald.nowak@kirkland.com

To the Company:

GenOn Energy, Inc.
1000 Main Street
Houston, Texas 77002
Facsimile: (832) 357-0140
Attention: Michael L. Jines
Email: mike.jines@genon.com
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with a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
1000 Louisiana, Suite 6800
Houston, Texas 77002
Facsimile: (212) 753-2000
Attention: Michael P. Rogan; Frank E. Bayouth
Email:    michael.rogan@skadden.com
              frank.bayouth@skadden.com

or to such other address as any party shall specify by written notice so given, and such notice shall be deemed to have been delivered as of the
date so telecommunicated or personally delivered. Any party to this Agreement may notify any other party of any changes to the address or any
of the other details specified in this paragraph; provided, however, that such notification shall only be effective on the date specified in such
notice or five Business Days after the notice is given, whichever is later. Rejection or other refusal to accept or the inability to deliver because of
changed address of which no notice was given shall be deemed to be receipt of the notice as of the date of such rejection, refusal or inability to
deliver.

        Section 9.8    Assignment; Binding Effect.     Neither this Agreement nor any of the rights, interests or obligations hereunder shall be
assigned by any of the parties hereto without the prior written consent of the other parties, except for assignments by Merger Sub to a
wholly-owned direct or indirect Subsidiary of Parent. Subject to the preceding sentence, this Agreement shall be binding upon and shall inure to
the benefit of the parties hereto and their respective successors and assigns.

        Section 9.9    Severability.     Any term or provision of this Agreement which is invalid or unenforceable in any jurisdiction shall, as to that
jurisdiction, be ineffective to the extent of such invalidity or unenforceability without rendering invalid or unenforceable the remaining terms
and provisions of this Agreement in any other jurisdiction. If any provision of this Agreement is so broad as to be unenforceable, such provision
shall be interpreted to be only so broad as is enforceable.

        Section 9.10    Entire Agreement.     This Agreement (including the exhibits and schedules hereto) and the Confidentiality Agreement
constitute the entire agreement, and supersede all other prior agreements and understandings, both written and oral, between the parties, or any
of them, with respect to the subject matter hereof and thereof.

        Section 9.11    Amendments; Waivers.     Subject to Section 9.13(b) , at any time prior to the Effective Time, any provision of this
Agreement may be amended (by action taken or authorized by their respective boards of directors, in the case of the Company or Merger Sub) or
waived, in each case whether before or after the receipt of the Company Stockholder Approval and/or the Parent Stockholder Approval, if, and
only if, such amendment or waiver is in writing and signed, in the case of an amendment, by the Company, Parent and Merger Sub or, in the
case of a waiver, by the party against whom the waiver is to be effective; provided, however, that after receipt of the Company Stockholder
Approval, if any such amendment or waiver shall by applicable Law or in accordance with the rules and regulations of the NYSE require further
approval of the stockholders of the Company, the effectiveness of such amendment or waiver shall be subject to the approval of the stockholders
of the Company; and provided, further, that after receipt of the Parent Stockholder Approval, if any such amendment or waiver shall by
applicable Law or in accordance with the rules and regulations of the NYSE require further approval of the stockholders of Parent, the
effectiveness of such amendment or waiver shall be subject to the approval of the stockholders of Parent. Notwithstanding the foregoing, no
failure or delay by the Company or Parent in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial
exercise thereof preclude any other or further exercise of any other right hereunder.
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        Section 9.12    Headings.     Headings of the Articles and Sections of this Agreement are for convenience of the parties only and shall be
given no substantive or interpretive effect whatsoever. The table of contents to this Agreement is for reference purposes only and shall not affect
in any way the meaning or interpretation of this Agreement.

        Section 9.13    No Third Party Beneficiaries.

        (a)   Except as set forth in Section 9.13(b) below or, after the Effective Time, for Sections 3.1, 6.7(a) and 6.11, each of Parent,
Merger Sub and the Company agrees that (i) their respective representations, warranties, covenants and agreements set forth herein are
solely for the benefit of the other party hereto, in accordance with and subject to the terms of this Agreement, and (ii) this Agreement
is not intended to, and does not, confer upon any Person other than the parties hereto any rights or remedies hereunder, including the
right to rely upon the representations and warranties set forth herein.

        (b)   Each of the Lender Parties shall be an express third party beneficiary of, and shall be entitled to enforce the agreements
contained in, Section 8.3(h), Section 9.5(b) , Section 9.6 and this Section 9.13(b). Without the prior written consent of the Lender
Parties, none of the sections referred to in the preceding sentence may be amended, modified, waived or terminated in a manner that is
materially adverse in any respect to any Lender Party, its Affiliates or their respective directors, officers, managers, employees,
advisors or agents.

        Section 9.14    Construction.     Each of the parties has participated in the drafting and negotiation of this Agreement. If an ambiguity or
question of intent or interpretation arises, this Agreement must be construed as if it is drafted by all the parties, and no presumption or burden of
proof shall arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this Agreement.
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        IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed and delivered as of the date first above
written.

NRG ENERGY, INC.

By: /s/ DAVID CRANE

Name: David Crane
Title: President and Chief Executive Officer

PLUS MERGER CORPORATION

By: /s/ KIRKLAND B. ANDREWS

Name: Kirkland B. Andrews
Title: Executive Vice President, Chief Financial Officer and

Secretary

GENON ENERGY, INC.

By: /s/ EDWARD R. MULLER

Name: Edward R. Muller
Title: Chairman and Chief Executive Officer
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EXHIBIT A
Parent Charter Amendment

        Article Seven of the Amended and Restated Certificate of Incorporation shall be amended and restated in its entirety to read as follows:

 ARTICLE SEVEN

        Subject to any rights of the holders of any series of Preferred Stock to elect additional Directors under specified circumstances, the Board of
Directors shall have no more than sixteen (16) nor less than three (3) members, with the exact number of Directors constituting the full board to
be determined from time to time by the affirmative vote of a majority of the total number of Directors then in office. Newly created directorships
resulting from an increase in the size of the Board of Directors may be filled by the affirmative vote of a majority of the total number of
Directors then in office or by vote of the stockholders.
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 EXHIBIT B

 FORM OF AMENDED AND RESTATED
BY-LAWS

OF
NRG ENERGY, INC.

A Delaware Corporation
(Adopted as of December 5, 2003, and Amended as of August 4, 2004,
February 25, 2005, February 26, 2008, October 15, 2009 and [            ])

 ARTICLE I
OFFICES

Section 1.    Registered Office.     The registered office of NRG Energy, Inc. (the "Corporation") in the State of Delaware shall be located
at 1209 Orange Street, Wilmington, DE 19801. The name of the Corporation's registered agent at such address shall be The Corporation Trust
Company. The registered office and/or registered agent of the Corporation may be changed from time to time by action of the Board of
Directors.

Section 2.    Other Offices.     The Corporation may also have offices at such other places, both within and without the State of Delaware, as
the Board of Directors may from time to time determine or the business of the Corporation may require.

 ARTICLE II
MEETINGS OF STOCKHOLDERS

Section 1.    Annual Meeting.     An annual meeting of the stockholders shall be held at such date and time specified by the Board of
Directors for the purpose of electing Directors and conducting such other proper business as may come before the annual meeting. At the annual
meeting, stockholders shall elect Directors and transact such other business as properly may be brought before the annual meeting pursuant to
Section 11 of ARTICLE II hereof.

Section 2.    Special Meetings.     Special meetings of the stockholders may only be called in the manner provided in the Amended and
Restated Certificate of Incorporation.

Section 3.    Place of Meetings.     The Board of Directors may designate any place, either within or without the State of Delaware, as the
place of meeting for any annual meeting or for any special meeting. If no designation is made, or if a special meeting be otherwise called, the
place of meeting shall be the principal executive office of the Corporation. If for any reason any annual meeting shall not be held during any
year, the business thereof may be transacted at any special meeting of the stockholders.

Section 4.    Notice.    Whenever stockholders are required or permitted to take action at a meeting, written or printed notice stating the
place, date, time and, in the case of special meetings, the purpose or purposes, of such meeting, shall be given to each stockholder entitled to
vote on the record date, determined in accordance with the provisions of Section 3 of ARTICLE VI. If mailed, such notice shall be deemed to be
delivered when deposited in the United States mail, postage prepaid, addressed to the stockholder at his, her or its address as the same appears
on the records of the Corporation. An affidavit of the secretary or an assistant secretary or of the transfer agent of the Corporation that the notice
required by this Section 4 has been given shall, in the absence of fraud, be prima facie evidence of the facts stated therein. Whenever the giving
of any notice to stockholders is required by applicable law, the Amended and Restated Certificate of Incorporation or these By-laws, a waiver
thereof, given by the person entitled to said notice, whether before or after the event as to which such notice is required, shall be deemed
equivalent to notice. Attendance of a person at a meeting shall constitute a
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waiver of notice of such meeting, except when the person attends for the express purpose of objecting at the beginning of the meeting to the
transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of,
any regular or special meeting of the stockholders need be specified in any waiver of notice unless so required by applicable law, the Amended
and Restated Certificate of Incorporation or these By-laws.

Section 5.    Stockholders List.     The officer having charge of the stock ledger of the Corporation shall make, at least 10 days before every
meeting of the stockholders, a complete list of the stockholders entitled to vote at such meeting arranged in alphabetical order, showing the
address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of
any stockholder, the stockholder's agent or attorney, at the stockholder's expense, for any purpose germane to the meeting for a period of at least
10 days prior to the meeting, (i) on a reasonably accessible electronic network, provided that the information required to gain access to such list
shall be provided with the notice of the meeting or (ii) during ordinary business hours, at the principal place of business of the Corporation. The
list shall also be produced and kept at the time and place of the meeting during the whole time thereof, and may be inspected by any stockholder
who is present. Except as provided by applicable law, the stock ledger shall be the only evidence as to who are the stockholders entitled to
examine the stock ledger, the list of stockholders or the books of the Corporation, or to vote in person or by proxy at any meeting of
stockholders.

Section 6.    Quorum.     The holders of a majority of the outstanding shares of capital stock entitled to vote at the meeting of stockholders,
present in person or represented by proxy, shall constitute a quorum at all meetings of the stockholders, except as otherwise provided by the
Delaware General Corporation Law or by the Amended and Restated Certificate of Incorporation. If a quorum is not present, the holders of a
majority of the shares present in person or represented by proxy at the meeting, and entitled to vote at the meeting, may adjourn the meeting to
another time and/or place. When a specified item of business requires a vote by the holders of a class or series of shares of capital stock (if the
Corporation shall then have outstanding shares of more than one class or series) voting as a class or series, the holders of a majority of the shares
of such class or series shall constitute a quorum (as to such class or series) for the transaction of such item of business, except as otherwise
provided by the Delaware General Corporation Law or by the Amended and Restated Certificate of Incorporation.

Section 7.    Adjourned Meetings.     When a meeting is adjourned to another time and place, notice need not be given of the adjourned
meeting if the time and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the Corporation
may transact any business which might have been transacted at the original meeting. If the adjournment is for more than 30 days, or if after the
adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record
entitled to vote at the meeting.

Section 8.    Vote Required.     When a quorum is present, the affirmative vote of the majority in voting power of shares present in person or
represented by proxy at the meeting and entitled to vote on the subject matter shall be the act of the stockholders, unless (i) by express provisions
of an applicable law, the rules and regulations of any stock exchange applicable to the Corporation, or of the Amended and Restated Certificate
of Incorporation a different vote is required, in which case such express provision shall govern and control the decision of such question, or
(ii) the subject matter is the election of Directors, in which case ARTICLES SIX and TEN of the Amended and Restated Certificate of
Incorporation shall govern and control the approval of such subject matter.

Section 9.    Voting Rights.     Except as otherwise provided by the Delaware General Corporation Law, the Amended and Restated
Certificate of Incorporation or these By-laws, every stockholder entitled to vote at any meeting of stockholders shall at every meeting of the
stockholders be entitled to one vote in person or by proxy for each share of capital stock held by such stockholder which has voting power upon
the matter in question.
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Section 10.    Proxies.     Each stockholder entitled to vote at a meeting of stockholders may authorize another person or persons to act for
him or her by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period.
A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in
law to support an irrevocable power. A proxy may be made irrevocable regardless of whether the interest with which it is coupled is an interest
in the stock itself or an interest in the Corporation generally. Any proxy is suspended when the person executing the proxy is present at a
meeting of stockholders and elects to vote, except that when such proxy is coupled with an interest and the fact of the interest appears on the
face of the proxy, the agent named in the proxy shall have all voting and other rights referred to in the proxy, notwithstanding the presence of the
person executing the proxy. At each meeting of the stockholders, and before any voting commences, all proxies filed at or before the meeting
shall be submitted to and examined by the secretary or a person designated by the secretary, and no shares may be represented or voted under a
proxy that has been found to be invalid or irregular.

Section 11.    Business Brought Before a Meeting of the Stockholders.     

        (A)    Annual Meetings.    

        (1)   At an annual meeting of the stockholders, only such nominations of persons for election to the Board of Directors
shall be considered and such business shall be conducted as shall have been properly brought before the meeting. To be
properly brought before an annual meeting, nominations and other business must be (a) specified in the notice of meeting (or
any supplement thereto) given by or at the direction of the Board of Directors, (b) brought before the meeting by or at the
direction of the Board of Directors or (c) otherwise properly brought before the meeting by a stockholder who (i) is a
stockholder of record of the Corporation (and, with respect to any beneficial owner, if different, on whose behalf such
business is proposed or such nomination or nominations are made, only if such beneficial owner is the beneficial owner of
shares of the Corporation) both at the time the notice provided for in paragraph (A) of this Section 11 is delivered to the
secretary of the Corporation and on the record date for the determination of stockholders entitled to vote at the annual
meeting of stockholders, (ii) is entitled to vote at the meeting, and (iii) complies with the notice procedures set forth in
paragraph (A) of this Section 11. For nominations or other business to be properly brought before an annual meeting by a
stockholder, the stockholder must have given timely notice thereof in writing and in proper form to the secretary of the
Corporation. To be timely, a stockholder's notice must be delivered to or mailed and received at the principal executive
offices of the Corporation, not later than the close of business on the ninetieth (90th) day nor earlier than the close of
business on the one hundred twentieth (120th) day prior to the first anniversary of the preceding year's annual meeting
(provided, however, that in the event that the date of the annual meeting is more than thirty (30) days before or more than
seventy (70) days after such anniversary date, notice by the stockholder must be so delivered not earlier than the close of
business on the one hundred twentieth (120th) day prior to such annual meeting and not later than the close of business on
the later of the ninetieth (90th) day prior to such annual meeting or the tenth (10th) day following the day on which public
announcement of the date of such meeting is first made by the Corporation). In no event shall the public announcement of an
adjournment or postponement of an annual meeting commence a new time period (or extend any time period) for the giving
of a stockholder's notice as described above. Notwithstanding anything in this paragraph to the contrary, in the event that the
number of directors to be elected to the Board of Directors at an annual meeting is increased and there is no public
announcement by the Corporation naming the nominees for the additional directorships at least one hundred (100) days prior
to the first anniversary of the preceding year's annual
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meeting, a stockholder's notice required by paragraph (A) of this Section 11 shall also be considered timely, but only with
respect to nominees for the additional directorships, if it shall be delivered to the secretary at the principal executive offices
of the Corporation not later than the close of business on the tenth (10th) day following the day on which such public
announcement is first made by the Corporation.

        (2)   A stockholder's notice providing for the nomination of a person or persons for election as a Director or Directors of
the Corporation shall set forth (a) as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf
the nomination is made (and for purposes of clauses (ii) through (ix) below, including any interests described therein held by
any affiliates or associates (each within the meaning of Rule 12b-2 under the Securities Exchange Act of 1934 (the
"Exchange Act") for purposes of these Bylaws) of such stockholder or beneficial owner or by any member of such
stockholder's or beneficial owner's immediate family sharing the same household, in each case as of the date of such
stockholder's notice, which information shall be confirmed or updated, if necessary, by such stockholder and beneficial
owner (x) not later than ten (10) days after the record date for the notice of the meeting to disclose such ownership as of the
record date for the notice of the meeting, and (y) not later than eight (8) business days before the meeting or any
adjournment or postponement thereof to disclose such ownership as of the date that is ten (10) business before the meeting
or any adjournment or postponement thereof (or if not practicable to provide such updated information not later than eight
(8) business days before any adjournment or postponement, on the first practicable date before any such adjournment or
postponement)) (i) the name and address of such stockholder, as they appear on the Corporation's books, and of such
beneficial owner, (ii) the class or series and number of shares of capital stock of the Corporation which are, directly or
indirectly, beneficially owned (within the meaning of Rule 13d-3 under the Exchange Act) (provided that a person shall in
all events be deemed to beneficially own any shares of any class or series and number of shares of capital stock of the
Corporation as to which such person has a right to acquire beneficial ownership at any time in the future) and owned of
record by such stockholder or beneficial owner, (iii) the class or series, if any, and number of options, warrants, puts, calls,
convertible securities, stock appreciation rights, or similar rights, obligations or commitments with an exercise or conversion
privilege or a settlement payment or mechanism at a price related to any class or series of shares or other securities of the
Corporation or with a value derived in whole or in part from the value of any class or series of shares or other securities of
the Corporation, whether or not such instrument, right, obligation or commitment shall be subject to in the underlying class
or series of shares or other securities of the Corporation (each a "Derivative Security"), which are, directly or indirectly,
beneficially owned by such stockholder or beneficial owner, (iv) any agreement, arrangement, understanding, or
relationship, including any repurchase or similar so-called "stock borrowing" agreement or arrangement, engaged in, directly
or indirectly, by such stockholder or beneficial owner, the purpose or effect of which is to mitigate loss to, reduce the
economic risk (of ownership or otherwise) of any class or series of capital stock or other securities of the Corporation by,
manage the risk of share price changes for, or increase or decrease the voting power of, such stockholder or beneficial owner
with respect to any class or series of capital stock or other securities of the Corporation, or that provides, directly or
indirectly, the opportunity to profit from any decrease in the price or value of any class or series of capital stock or other
securities of the Corporation, (v) a description of any other direct or indirect opportunity to profit or share in any profit
(including any performance-based fees) derived from any increase or decrease in the value of shares or other securities of the
Corporation, (vi) any proxy, contract, arrangement, understanding or relationship pursuant to which such stockholder or
beneficial owner has a right to vote any shares or other securities of the Corporation, (vii) any

A-104

Edgar Filing: NAPOLITANO JASON A - Form 4

Explanation of Responses: 93



Table of Contents

rights to dividends on the shares of the Corporation owned beneficially by such stockholder or such beneficial owner that are
separated or separable from the underlying shares of the Corporation, (viii) any proportionate interest in shares of the
Corporation or Derivative Securities held, directly or indirectly, by a general or limited partnership in which such
stockholder or beneficial owner is a general partner or, directly or indirectly, beneficially owns an interest in a general
partner, if any, (ix) a description of all agreements, arrangements, and understandings between such stockholder or beneficial
owner and any other person(s) (including their name(s)) in connection with or related to the ownership or voting of capital
stock of the Corporation or Derivative Securities, (x) any other information relating to such stockholder or beneficial owner
that would be required to be disclosed in a proxy statement or other filings required to be made in connection with
solicitations of proxies for the election of directors in a contested election pursuant to Section 14 of the Exchange Act and
the rules and regulations promulgated thereunder, (xi) a statement as to whether either such stockholder or beneficial owner
intends to deliver a proxy statement and form of proxy to holders of at least the percentage of the Corporation's voting shares
required under applicable law to elect such stockholder's nominees and/or otherwise to solicit proxies from the stockholders
in support of such nomination and (xii) a representation that the stockholder is a holder of record of shares of the
Corporation entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to propose such
nomination, and (b) as to each person whom the stockholder proposes to nominate for election or reelection as a Director,
(i) all information relating to such person that would be required to be disclosed in a proxy statement or other filings
required to be made in connection with solicitations of proxies for election of directors pursuant to the Exchange Act and the
rules and regulations promulgated thereunder (including such person's written consent to being named in the proxy statement
as a nominee and to serving as a director if elected), (ii) a description of all direct and indirect compensation and other
material agreements, arrangements and understandings during the past three years, and any other material relationships,
between or among such stockholder or beneficial owner, if any, and their respective affiliates and associates, or others acting
in concert therewith, on the one hand, and each proposed nominee and his or her respective affiliates and associates, or
others acting in concert therewith, on the other hand, including all information that would be required to be disclosed
pursuant to Rule 404 promulgated under Regulation S-K if the stockholder making the nomination and any beneficial owner
on whose behalf the nomination is made, or any affiliate or associate thereof or person acting in concert therewith, were the
"registrant" for purposes of such rule and the nominee were a director or executive officer of such registrant, (iii) a
completed and signed questionnaire regarding the background and qualifications of such person to serve as a director, a copy
of which may be obtained upon request to the Secretary of the Corporation, (iv) all information with respect to such person
that would be required to be set forth in a stockholder's notice pursuant to this Section 11 if such person were a stockholder
or beneficial owner, on whose behalf the nomination was made, submitting a notice providing for the nomination of a person
or persons for election as a Director or Directors of the Corporation in accordance with this Section 11, and (v) such
additional information that the Corporation may reasonably request to determine the eligibility or qualifications of such
person to serve as a director or an independent director of the Corporation, or that could be material to a reasonable
stockholder's understanding of the qualifications and/or independence, or lack thereof, of such nominee as a director.

        (3)   A stockholder's notice regarding business proposed to be brought before a meeting of stockholders other than the
nomination of persons for election to the Board of Directors shall set forth (a) as to the stockholder giving notice and the
beneficial owner, if any, on whose behalf the proposal is made, the information called for by clauses (a)(ii) through (a)(ix)
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of the immediately preceding paragraph (2) (including any interests described therein held by any affiliates or associates of
such stockholder or beneficial owner or by any member of such stockholder's or beneficial owner's immediate family sharing
the same household, in each case as of the date of such stockholder's notice, which information shall be confirmed or
updated, if necessary, by such stockholder and beneficial owner (x) not later than ten (10) days after the record date for the
notice of the meeting to disclose such ownership as of the record date for the notice of the meeting, and (y) not later than
eight (8) business days before the meeting or any adjournment or postponement thereof to disclose such ownership as of the
date that is ten (10) business before the meeting or any adjournment or postponement thereof (or if not practicable to provide
such updated information not later than eight (8) business days before any adjournment or postponement, on the first
practicable date before any such adjournment or postponement)), (b) a brief description of (i) the business desired to be
brought before such meeting, (ii) the reasons for conducting such business at the meeting and (iii) any material interest of
such stockholder or beneficial owner in such business, including a description of all agreements, arrangements and
understandings between such stockholder or beneficial owner and any other person(s) (including the name(s) of such other
person(s)) in connection with or related to the proposal of such business by the stockholder, (c) as to the stockholder giving
notice and the beneficial owner, if any, on whose behalf the nomination is made, (i) a statement as to whether either such
stockholder or beneficial owner intends to deliver a proxy statement and form of proxy to holders of at least the percentage
of the Corporation's voting shares required under applicable law to approve the proposal and/or otherwise to solicit proxies
from stockholders in support of such proposal and (ii) any other information relating to such stockholder or beneficial owner
that would be required to be disclosed in a proxy statement or other filings required to be made in connection with
solicitations of proxies for the election of directors in a contested election pursuant to Section 14 of the Exchange Act and
the rules and regulations promulgated thereunder, (d) if the matter such stockholder proposes to bring before any meeting of
stockholders involves an amendment to the Corporation's By-laws, the specific wording of such proposed amendment, (e) a
representation that the stockholder is a holder of record of shares of the Corporation entitled to vote at such meeting and
intends to appear in person or by proxy at the meeting to propose such business and (f) such additional information that the
Corporation may reasonably request regarding such stockholder or beneficial owner, if any, and/or the business that such
stockholder proposes to bring before the meeting. The foregoing notice requirements shall be deemed satisfied by a
stockholder if the stockholder has notified the Corporation of his or her intention to present a proposal at an annual meeting
in compliance with Rule 14a-8 (or any successor thereof) promulgated under the Exchange Act and such stockholder's
proposal has been included in a proxy statement that has been prepared by the Corporation to solicit proxies for such annual
meeting.

        (4)   Notwithstanding anything in these By-laws to the contrary, only such persons who are nominated in accordance
with the procedures set forth in paragraph (A) of this Section 11 shall be eligible to be elected at an annual meeting to serve
as directors and no business shall be conducted at an annual meeting except in accordance with the procedures set forth in
this Section 11. The presiding officer of an annual meeting shall, if the facts warrant, determine and declare to the meeting
that a nomination was not properly made or any business was not properly brought before the meeting, as the case may be, in
accordance with the provisions of this Section 11; if he or she should so determine, he or she shall so declare to the meeting
and any such nomination not properly made or any business not properly brought before the meeting, as the case may be,
shall not be transacted.

        (B)    Special Meetings of Stockholders.    Only such business shall be conducted at a special meeting of stockholders as shall
have been brought before the meeting pursuant to the
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Corporation's notice of meeting. Nominations of persons for election to the Board of Directors may be made at a special meeting of
stockholders at which directors are to be elected pursuant to the Corporation's notice of meeting (1) by or at the direction of the Board
of Directors or (2) provided that the Board of Directors has determined that directors shall be elected at such meeting, by any
stockholder of the Corporation who (a) is a stockholder of record of the Corporation (and, with respect to any beneficial owner, if
different, on whose behalf such nomination or nominations are made, only if such beneficial owner is the beneficial owner of shares of
the Corporation) both at the time the notice provided for in paragraph (B) of this Section 11 is delivered to the Corporation's secretary
and on the record date for the determination of stockholders entitled to vote at the special meeting, (b) is entitled to vote at the meeting
and upon such election, and (c) complies with the notice procedures set forth in the third sentence of paragraph (B) of this Section 11.
In the event the Corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of
Directors, any such stockholder entitled to vote in such election of directors may nominate a person or persons (as the case may be) for
election to such position(s) as specified in the Corporation's notice of meeting, if the stockholder's notice required by paragraph (A)(2)
of this Section 11 shall be delivered to the Corporation's secretary at the principal executive offices of the Corporation not earlier than
the close of business on the one hundred twentieth (120th) day prior to such special meeting and not later than the close of business on
the later of the ninetieth (90th) day prior to such special meeting or the tenth (10th) day following the day on which public
announcement is first made of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at
such meeting. In no event shall the public announcement of an adjournment or postponement of a special meeting commence a new
time period (or extend any time period) for the giving of a stockholder's notice as described above.

        (C)    General.    

        (1)   Only such persons who are nominated in accordance with the procedures set forth in this Section 11 shall be
eligible to be elected at an annual or special meeting of stockholders of the Corporation to serve as directors and only such
business shall be conducted at a meeting of stockholders as shall have been brought before the meeting in accordance with
the procedures set forth in this Section 11. Notwithstanding the foregoing provisions of this Section 11, if the stockholder (or
a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders of the
Corporation to present a nomination or business, such nomination shall be disregarded and such proposed business shall not
be transacted, notwithstanding that proxies in respect of such vote may have been received by the Corporation.

        (2)   For purposes of this section, "public announcement" shall mean disclosure in a press release reported by Dow
Jones News Service, Associated Press or a comparable national news service or in a document publicly filed by the
Corporation with the Securities and Exchange Commission pursuant to Sections 13, 14 or 15(d) of the Exchange Act.

        (3)   Notwithstanding the foregoing provisions of this Section 11, a stockholder shall also comply with all applicable
requirements of the Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this
Section 11.

        (4)   Nothing in this section shall be deemed to (a) affect any rights of stockholders to request inclusion of proposals in
the Corporation's proxy statement pursuant to Rule 14a-8 under the Exchange Act, (b) confer upon any stockholder a right to
have a nominee or any proposed business included in the Corporation's proxy statement, or (c) affect any rights of the
holders of any series of Preferred Stock to elect directors pursuant to any applicable provisions of the Amended and Restated
Certificate of Incorporation.
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Section 12.    Voting Procedures and Inspectors of Election at Meetings of Stockholders.     The Board of Directors, in advance of any
meeting of stockholders, may, and shall if required by applicable law, appoint one or more inspectors, who may be employees of the
Corporation, to act at the meeting and make a written report thereof. The Board of Directors may designate one or more persons as alternate
inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act at a meeting, the person presiding at the meeting
may, and shall if required by applicable law, appoint one or more inspectors to act at the meeting. Each inspector, before entering upon the
discharge of his or her duties, shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to the
best of his or her ability. The inspectors shall (a) ascertain the number of shares outstanding and the voting power of each, (b) determine the
shares represented at the meeting and the validity of proxies and ballots, (c) count all votes and ballots, (d) determine and retain for a reasonable
period a record of the disposition of any challenges made to any determination by the inspectors, and (e) certify their determination of the
number of shares represented at the meeting and their count of all votes and ballots. The inspectors may appoint or retain other persons or
entities to assist the inspectors in the performance of their duties. Unless otherwise provided by the Board of Directors, the date and time of the
opening and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be determined by the person
presiding at the meeting and shall be announced at the meeting. No ballot, proxies or votes, or any revocation thereof or change thereto, shall be
accepted by the inspectors after the closing of the polls unless the Court of Chancery of the State of Delaware upon application by a stockholder
shall determine otherwise. In determining the validity and counting of proxies and ballots cast at any meeting of stockholders, the inspectors
may consider such information as is permitted by applicable law. No person who is a candidate for office at an election may serve as an
inspector at such election.

Section 13.    Conduct of Meetings; Organization.     The Board of Directors may adopt by resolution such rules and regulations for the
conduct of the meeting of stockholders as it shall deem appropriate. The chairman of the board shall preside at all meetings of the stockholders.
If the chairman of the board is not present at a meeting of the stockholders, the vice chairman shall preside at such meeting. If neither the
chairman nor the vice chairman of the board is present at a meeting of the stockholders, the chief executive officer or the president (if the
president is a Director and is not also the chairman of the board) shall preside at such meeting, and, if the chief executive officer or the president
is not present at such meeting, a majority of the Directors present at such meeting shall elect one of their members to so preside. Except to the
extent inconsistent with such rules and regulations as adopted by the Board of Directors, the person presiding over any meeting of stockholders
shall have the right and authority to convene and to adjourn the meeting, to prescribe such rules, regulations and procedures and to do all such
acts as, in the judgment of such person, are appropriate for the proper conduct of the meeting. Such rules, regulations or procedures, whether
adopted by the Board of Directors or prescribed by the presiding officer of the meeting, may include, without limitation, the following: (i) the
establishment of an agenda or order of business for the meeting; (ii) rules and procedures for maintaining order at the meeting and the safety of
those present; (iii) limitations on attendance at or participation in the meeting to stockholders of record of the Corporation, their duly authorized
and constituted proxies or such other persons as the person presiding over the meeting shall determine; (iv) restrictions on entry to the meeting
after the time fixed for the commencement thereof; and (v) limitations on the time allotted to questions or comments by participants. The
presiding officer at any meeting of stockholders, in addition to making any other determinations that may be appropriate to the conduct of the
meeting, shall, if the facts warrant, determine and declare to the meeting that a matter or business was not properly brought before the meeting
and if such presiding officer should so determine, such person shall so declare to the meeting and any such matter or business not properly
brought before the meeting shall not be transacted or considered. Unless and to the extent determined by the Board of Directors or the person
presiding over the meeting, meetings of stockholders shall not be required to be held in accordance with the rules of parliamentary procedure.
The secretary, or in his
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or her absence, one of the assistant secretaries, shall act as secretary of the meeting. In case none of the officers above designated to act as the
person presiding over the meeting or as secretary of the meeting, respectively, shall be present, a person presiding over the meeting or a
secretary of the meeting, as the case may be, shall be designated by the Board of Directors, and in case the Board of Directors has not so acted,
in the case of the designation of a person to act as secretary of the meeting, designated by the person presiding over the meeting.

Section 14.    Order of Business.     The order of business at all meetings of stockholders shall be as determined by the person presiding
over the meeting.

 ARTICLE III
DIRECTORS

Section 1.    General Powers.     Except as provided in the Amended and Restated Certificate of Incorporation, the business and affairs of
the Corporation shall be managed by or under the direction of the Board of Directors. In addition to such powers as are herein and in the
Amended and Restated Certificate of Incorporation expressly conferred upon it, the Board of Directors shall have and may exercise all the
powers of the Corporation, subject to the provisions of the laws of Delaware, the Amended and Restated Certificate of Incorporation and these
By-laws.

Section 2.    Number, Election and Term of Office.     The number of Directors which constitute the entire Board of Directors of the
Corporation shall be such number as is specified in, and the Directors shall be elected and shall hold office only in the manner provided in, the
Amended and Restated Certificate of Incorporation and Article IX hereof.

Section 3.    Resignation.     Any Director may resign at any time upon written or electronic notice to the Corporation. Such resignation
shall take effect at the time therein specified, and, unless otherwise specified in such resignation, the acceptance of such resignation shall not be
necessary to make it effective.

Section 4.    Vacancies.     Vacancies and newly created directorships resulting from any increase in the total number of Directors may be
filled only in the manner provided in the Amended and Restated Certificate of Incorporation and Article IX hereof.

Section 5.    Nominations.

        (a)   Subject to the provisions contained in the Amended and Restated Certificate of Incorporation, only persons who are
nominated in accordance with the procedures set forth in these By-laws shall be eligible to serve as Directors. Nominations of persons
for election to the Board of Directors of the Corporation may be made at a meeting of stockholders (i) by or at the direction of the
Board of Directors or (ii) by any stockholder of the Corporation who was a stockholder of record at the time of giving of notice
provided for in these By-laws, who is entitled to vote generally in the election of Directors at the meeting and who shall have complied
with the notice procedures set forth in Section 11 of ARTICLE II.

        (b)   Subject to the Amended and Restated Certificate of Incorporation, no person shall be eligible to serve as a Director of the
Corporation unless nominated in accordance with the procedures set forth in Section 11 of ARTICLE II. The person presiding over the
meeting of the stockholders shall, if the facts warrant, determine and declare to the meeting that a nomination was not made in
accordance with the procedures prescribed by this section, and if he or she should so determine, he or she shall so declare to the
meeting and the defective nomination shall be disregarded. A stockholder seeking to nominate a person to serve as a Director must
also comply with all applicable requirements of the Exchange Act, and the rules and regulations thereunder with respect to the matters
set forth in this section.
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Section 6.    Annual Meetings.     The annual meeting of the Board of Directors shall be held without other notice than these By-laws
immediately after, and at the same place as, the annual meeting of stockholders.

Section 7.    Other Meetings and Notice.     Regular meetings, other than the annual meeting, of the Board of Directors may be held without
notice at such time and at such place as shall from time to time be determined by resolution of the Board of Directors. Special meetings of the
Board of Directors may be called by the chief executive officer of the Corporation, the most senior executive officer of the Corporation (if there
is no chief executive officer), the chairman of the board, the vice chairman of the board, or a majority of the total number of Directors then in
office, on at least 24 hours' notice to each Director, either personally, by telephone, by mail, by telecopy or by other means of electronic
transmission (notice by mail shall be deemed delivered three days after deposit in the U.S. mail).

Section 8.    Quorum, Required Vote and Adjournment.     A majority of the total number of Directors then in office shall constitute a
quorum for the transaction of business. Unless by express provision of an applicable law, the Amended and Restated Certificate of Incorporation
or these By-laws a different vote is required, the vote of a majority of Directors present at a meeting at which a quorum is present shall be the act
of the Board of Directors. If a quorum shall not be present at any meeting of the Board of Directors, the Directors present thereat may adjourn
the meeting. At least 24 hours' notice of any adjourned meeting of the Board of Directors shall be given to each Director whether or not present
at the time of the adjournment, if such notice shall be given by one of the means specified in Section 7 of this ARTICLE III other than by mail,
or at least three days' notice if by mail. Any business may be transacted at an adjourned meeting that might have been transacted at the meeting
as originally called.

Section 9.    Committees.     The Board of Directors may, by resolution passed by a majority of the total number of Directors then in office,
designate one or more committees, each committee to consist of one or more of the Directors of the Corporation, which to the extent provided in
said resolution or resolutions shall have and may exercise the powers and authority of the Board of Directors in the management of the business
and affairs of the Corporation (including the power and authority to designate other committees of the Board of Directors); provided, however,
that no such committee shall have power or authority in reference to the following matters: (i) approving or adopting, or recommending to the
stockholders, any action or matter expressly required by the General Corporation law of the State of Delaware to be submitted to stockholders
for approval, or (ii) adopting, amending, or repealing any Bylaw of the Corporation. The Board of Directors may designate one or more
Directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee. Such
committee or committees shall have such name or names as may be determined from time to time by resolution adopted by the Board of
Directors. Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors upon request. Each
committee designated by the Board of Directors shall be formed and function in compliance with applicable law and the rules and regulations of
the New York Stock Exchange or any national securities exchange on which any securities of the Corporation are listed.

Section 10.    Committee Rules.     Subject to applicable law, the rules and regulations of the New York Stock Exchange or any national
securities exchange on which any securities of the Corporation are listed and these By-laws, each committee of the Board of Directors may fix
its own rules of procedure and shall hold its meetings as provided by such rules, except as may otherwise be provided by a resolution of the
Board of Directors designating such committee. Unless otherwise provided in such a resolution, the presence of at least a majority of the
members of the committee shall be necessary to constitute a quorum. Unless otherwise provided in such a resolution, in the event that a member
and that member's alternate, if alternates are designated by the Board of Directors, of such committee is or are absent or disqualified, the
member or members thereof present at any meeting and not disqualified from voting, whether or not such member or members constitute a
quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in place of any such absent or disqualified
member.
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Section 11.    Communications Equipment.     Members of the Board of Directors or any committee thereof may participate in and act at any
meeting of such board or committee through the use of a conference telephone or other communications equipment by means of which all
persons participating in the meeting can hear and speak with each other, and participation in the meeting pursuant to this section shall constitute
presence in person at the meeting.

Section 12.    Waiver of Notice and Presumption of Assent.     Any member of the Board of Directors or any committee thereof who is
present at a meeting shall be conclusively presumed to have waived notice of such meeting except when such member attends for the express
purpose of objecting at the beginning of the meeting to the transaction of any business because the meeting is not lawfully called or convened.
Such member shall be conclusively presumed to have assented to any action taken unless his or her dissent shall be entered in the minutes of the
meeting or unless his or her written dissent to such action shall be filed with the person acting as the secretary of the meeting before the
adjournment thereof or shall be forwarded by registered mail to the secretary of the Corporation immediately after the adjournment of the
meeting. Such right to dissent shall not apply to any member who voted in favor of such action.

Section 13.    Action by Written Consent.     Unless otherwise restricted by the Amended and Restated Certificate of Incorporation or these
By-laws, any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken
without a meeting if all members of such board or committee, as the case may be, consent thereto in writing, and the writing or writings are filed
with the minutes of proceedings of the board or committee.

 ARTICLE IV
OFFICERS

Section 1.    Number.     The officers of the Corporation shall be elected by the Board of Directors and shall consist of a chairman of the
board, a vice chairman of the board, a chief executive officer, a president, one or more vice-presidents, a secretary, a chief financial officer and
such other officers and assistant officers as may be deemed necessary or desirable by the Board of Directors. Any number of offices may be held
by the same person, except that neither the chief executive officer nor the president shall also hold the office of secretary. In its discretion, the
Board of Directors may choose not to fill any office for any period as it may deem advisable, except that the offices of president and secretary
shall be filled as expeditiously as possible.

Section 2.    Election and Term of Office.     The officers of the Corporation shall be elected annually by the Board of Directors at its first
meeting held after each annual meeting of stockholders or as soon thereafter as convenient. Vacancies may be filled or new offices created and
filled at any meeting of the Board of Directors. Each officer shall hold office until a successor is duly elected and qualified or until his or her
earlier death, resignation or removal as hereinafter provided.

Section 3.    Removal.     Any officer or agent elected by the Board of Directors may be removed by the Board of Directors at its discretion,
but such removal shall be without prejudice to the contract rights, if any, of the person so removed.

Section 4.    Vacancies.     Any vacancy occurring in any office because of death, resignation, removal, disqualification or otherwise may be
filled by the Board of Directors.

Section 5.    Compensation.     Subject to applicable law and the rules and regulations of the New York Stock Exchange or any national
securities exchange on which any securities of the Corporation are listed, the compensation of all executive officers shall be approved by the
Board of Directors, and no officer shall be prevented from receiving such compensation by virtue of his or her also being a Director of the
Corporation.
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Section 6.    Chairman of the Board and Vice Chairman of the Board.     Subject to Article IX, the Board of Directors shall elect, by the
affirmative vote of a majority of the total number of Directors then in office, a chairman of the board and a vice chairman of the board. The
chairman of the board shall preside at all meetings of the stockholders and of the Board of Directors and shall have such other powers and
perform such other duties as may be prescribed to him or her by the Board of Directors or provided in these By-laws. If the chairman of the
board is not present at a meeting of the stockholders or the Board of Directors, the vice chairman shall preside at such meeting. If neither the
chairman of the board nor the vice chairman of the board is present at a meeting of the stockholders or the Board of Directors, the chief
executive officer or the president (if the president is a Director and is not also the chairman of the board) shall preside at such meeting, and, if
the chief executive officer or the president is not present at such meeting, a majority of the Directors present at such meeting shall elect one of
their members to so preside. The vice chairman shall be permitted to attend all meetings of standing committees of the board of directors on an
ex officio basis.

Section 7.    Chief Executive Officer.     The chief executive officer shall have the powers and perform the duties incident to that position.
Subject to the powers of the Board of Directors, the chief executive officer shall be in the general and active charge of the entire business and
affairs of the Corporation, and shall be its chief policy making officer. The chief executive officer shall have such other powers and perform
such other duties as may be prescribed by the Board of Directors or provided in these By-laws. The chief executive officer is authorized to
execute bonds, mortgages and other contracts requiring a seal, under the seal of the Corporation, except where required or permitted by law to be
otherwise signed and executed and except where the signing and execution thereof shall be expressly delegated by the Board of Directors to
some other officer or agent of the Corporation. Whenever the president is unable to serve, by reason of sickness, absence or otherwise, the chief
executive officer shall perform all the duties and responsibilities and exercise all the powers of the president.

Section 8.    The President.     The president of the Corporation shall, subject to the powers of the Board of Directors and the chief executive
officer, have general charge of the business, affairs and property of the Corporation, and control over its officers, agents and employees. The
president shall see that all orders and resolutions of the Board of Directors are carried into effect. The president is authorized to execute bonds,
mortgages and other contracts requiring a seal, under the seal of the Corporation, except where required or permitted by law to be otherwise
signed and executed and except where the signing and execution thereof shall be expressly delegated by the Board of Directors to some other
officer or agent of the Corporation. The president shall have such other powers and perform such other duties as may be prescribed by the chief
executive officer, the Board of Directors or as may be provided in these By-laws.

Section 9.    Vice Presidents.     The vice president, or if there shall be more than one, the vice presidents in the order determined by the
Board of Directors, shall, in the absence or disability of the president, act with all of the powers and be subject to all the restrictions of the
president. The vice presidents shall also perform such other duties and have such other powers as the Board of Directors, the chief executive
officer, the president or these By-laws may, from time to time, prescribe. The vice presidents may also be designated as executive vice
presidents or senior vice presidents, as the Board of Directors may from time to time prescribe.

Section 10.    The Secretary and Assistant Secretaries.     The secretary shall attend all meetings of the Board of Directors, all meetings of
the committees thereof and all meetings of the stockholders and record all the proceedings of the meetings in a book or books to be kept for that
purpose or shall ensure that his or her designee attends each such meeting to act in such capacity. Under the chairman of the board's supervision,
the secretary shall give, or cause to be given, all notices required to be given by these By-laws or by law; shall have such powers and perform
such duties as the Board of Directors, the chief executive officer, the president or these By-laws may, from time to time, prescribe; and shall
have custody of the corporate seal of the Corporation. The secretary, or an assistant secretary, shall
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have authority to affix the corporate seal to any instrument requiring it and when so affixed, it may be attested by his or her signature or by the
signature of such assistant secretary. The Board of Directors may give general authority to any other officer to affix the seal of the Corporation
and to attest the affixing by his or her signature. The assistant secretary, or if there be more than one, any of the assistant secretaries, shall in the
absence or disability of the secretary, perform the duties and exercise the powers of the secretary and shall perform such other duties and have
such other powers as the Board of Directors, the chief executive officer, the president, or the secretary may, from time to time, prescribe.

Section 11.    The Chief Financial Officer.     The chief financial officer shall have the custody of the corporate funds and securities; shall
keep full and accurate all books and accounts of the Corporation as shall be necessary or desirable in accordance with applicable law or
generally accepted accounting principles; shall deposit all monies and other valuable effects in the name and to the credit of the Corporation as
may be ordered by the chief executive officer or the Board of Directors; shall cause the funds of the Corporation to be disbursed when such
disbursements have been duly authorized, taking proper vouchers for such disbursements; shall render to the Board of Directors, at its regular
meeting or when the Board of Directors so requires, an account of the Corporation; and shall have such powers and perform such duties as the
Board of Directors, the chief executive officer, the president or these By-laws may, from time to time, prescribe. If required by the Board of
Directors, the chief financial officer shall give the Corporation a bond (which shall be rendered every six years) in such sums and with such
surety or sureties as shall be satisfactory to the Board of Directors for the faithful performance of the duties of the office of chief financial officer
and for the restoration to the Corporation, in case of death, resignation, retirement or removal from office of all books, papers, vouchers, money
and other property of whatever kind in the possession or under the control of the chief financial officer belonging to the Corporation.

Section 12.    Other Officers, Assistant Officers and Agents.     Officers, assistant officers and agents, if any, other than those whose duties
are provided for in these By-laws, shall have such authority and perform such duties as may from time to time be prescribed by resolution of the
Board of Directors.

Section 13.    Absence or Disability of Officers.     In the case of the absence or disability of any officer of the Corporation and of any
person hereby authorized to act in such officer's place during such officer's absence or disability, the Board of Directors may by resolution
delegate the powers and duties of such officer to any other officer or to any Director, or to any other person selected by it.

 ARTICLE V
INDEMNIFICATION

Section 1.    Right to Indemnification.     Each person who was or is made a party or is threatened to be made a party to or is otherwise
involved (including involvement as a witness) in any action, suit or proceeding, whether civil, criminal, administrative or investigative (a
"proceeding"), by reason of the fact that he or she is or was a Director or officer of the Corporation or a wholly owned subsidiary of the
Corporation or, while a Director, officer or employee of the Corporation or a wholly owned subsidiary of the Corporation, is or was serving at
the request of the Corporation or a wholly owned subsidiary of the Corporation as a director, officer, employee, partner, member, manager,
trustee, fiduciary or agent of another corporation or of a partnership, joint venture, limited liability company, trust or other entity or enterprise,
including service with respect to an employee benefit plan (an "indemnitee"), shall be indemnified and held harmless by the Corporation to the
fullest extent authorized by the Delaware General Corporation Law, as the same exists or may hereafter be amended, against all expense,
liability and loss (including attorneys' fees, judgments, fines, excise taxes or penalties and amounts paid in settlement) reasonably incurred or
suffered by such indemnitee in connection therewith and such indemnification shall continue as to an indemnitee who has ceased to be a
Director, officer, employee, partner, member, manager, trustee, fiduciary or agent and shall inure to
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the benefit of the indemnitee's heirs, executors and administrators; provided, however, that, except as provided in Section 2 of this ARTICLE V
with respect to proceedings to enforce rights to indemnification or advance of expenses, the Corporation shall not indemnify any such
indemnitee in connection with a proceeding (or part thereof) initiated by such indemnitee except to the extent such proceeding (or part thereof)
was authorized in writing by the Board of Directors of the Corporation. The right to indemnification conferred in this Section 1 of this
ARTICLE V shall be a contract right and shall include the obligation of the Corporation to pay the expenses incurred in defending any such
proceeding in advance of its final disposition (an "advance of expenses"); provided, however, that an advance of expenses incurred by an
indemnitee in his or her capacity as a Director or officer shall be made only upon delivery to the Corporation of an undertaking (an
"undertaking"), by or on behalf of such indemnitee, to repay all amounts so advanced if it shall ultimately be determined by final judicial
decision from which there is no further right to appeal (a "final adjudication") that such indemnitee is not entitled to be indemnified for such
expenses under this Section 1 of this ARTICLE V or otherwise. For purposes of this ARTICLE V, a wholly owned subsidiary of the Corporation
shall be deemed to include any subsidiary for which nominal equity interests have been issued to persons other than the Corporation or any of its
subsidiaries pursuant to the laws of such subsidiary's jurisdiction of incorporation or organization.

Section 2.    Procedure for Indemnification.     Any indemnification of an indemnitee or advance of expenses under Section 1 of this
ARTICLE V shall be made promptly, and in any event within thirty days (or, in the case of an advance of expenses, twenty days), upon the
written request of the indemnitee. If the Corporation denies a written request for indemnification or advance of expenses, in whole or in part, or
if payment in full pursuant to such request is not made within thirty days (or, in the case of an advance of expenses, twenty days), the right to
indemnification or advances as granted by this ARTICLE V shall be enforceable by the indemnitee in any court of competent jurisdiction. Such
person's costs and expenses incurred in connection with successfully establishing his or her right to indemnification or advance of expenses, in
whole or in part, in any such action shall also be indemnified by the Corporation.

Section 3.    Insurance.     The Corporation may purchase and maintain insurance on its own behalf and on behalf of any person who is or
was a Director, officer, employee or agent of the Corporation or a wholly owned subsidiary of the Corporation or was serving at the request of
the Corporation or a wholly owned subsidiary of the Corporation as a Director, officer, employee, partner, member, manager, trustee, fiduciary
or agent of another corporation, partnership, joint venture, limited liability company, trust or other entity or enterprise against any expense,
liability or loss asserted against him or her and incurred by him or her in any such capacity, whether or not the Corporation would have the
power to indemnify such person against such expenses, liability or loss under the Delaware General Corporation Law.

Section 4.    Amendment or Repeal.     Any repeal or modification of the foregoing provisions of this ARTICLE V shall not adversely affect
any right or protection hereunder of any indemnitee in respect of any act, omission or condition existing or event or circumstance occurring prior
to the time of such repeal or modification.

Section 5.    Non-Exclusivity of Rights.     The rights to indemnification and to the advance of expenses conferred in this ARTICLE V and in
the Amended and Restated Certificate of Incorporation shall not be exclusive of any other right which any person may have or hereafter acquire
hereunder or under any statute, by-law, agreement, vote of stockholders or disinterested Directors or otherwise.

Section 6.    Other Sources.     The Corporation's obligation, if any, to indemnify or to advance expenses to any Director, officer or
employee who was or is serving at its request as a director, officer, employee or agent of another entity shall be reduced by any amount such
Director, officer or employee may collect as indemnification or advancement of expenses from such other entity.
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Section 7.    Other Indemnification and Prepayment of Expenses.     This ARTICLE V shall not limit the right of the Corporation, to the
extent and in the manner permitted by applicable law, to indemnify and to advance expenses to persons other than Directors or officers
(including employees and agents) with the same or lesser scope and effect as provided herein when and as authorized by appropriate corporate
action.

Section 8.    Merger or Consolidation.     For purposes of this ARTICLE V, references to the "Corporation" shall include, in addition to the
corporation resulting from or surviving a consolidation or merger with the Corporation, any constituent corporation (including any constituent of
a constituent) absorbed in a consolidation or merger with the Corporation which, if its separate existence had continued, would have had power
and authority to indemnify its Directors, officers or employees, so that any person who is or was a Director or officer of such constituent
corporation or a wholly owned subsidiary of such constituent corporation or, while a Director, officer or employee of such constituent
corporation or a wholly owned subsidiary of such constituent corporation is or was serving at the request of such constituent corporation or a
wholly owned subsidiary of such constituent corporation as a director, officer, employee, partner, member, manager, trustee, fiduciary or agent
of another corporation or of a partnership, joint venture, limited liability company, trust or other entity or enterprise, including service with
respect to an employee benefit plan, shall stand in the same position under this ARTICLE V with respect to the resulting or surviving
corporation as he or she would have with respect to such constituent corporation if its separate existence had continued.

Section 9.    Severability.     If any provision of this ARTICLE V shall be found to be invalid or limited in application by reason of any law
or regulation, it shall not affect the validity of the remaining provisions hereof.

 ARTICLE VI
CERTIFICATES OF STOCK

Section 1.    General.     Every holder of stock in the Corporation shall be entitled to have a certificate, signed by, or in the name of the
Corporation by the president or vice president and the secretary or an assistant secretary of the Corporation, certifying the number of shares
owned by such holder in the Corporation, provided that the Board of Directors of the Corporation may provide by resolution or resolutions that
some or all of any or all classes or series of its stock shall be uncertificated shares (except that the foregoing shall not apply to shares represented
by a certificate until such certificate is surrendered to the Corporation). If a certificate is countersigned by a transfer agent or a registrar, the
required signatures may be facsimiles. In case any officer or officers who have signed, or whose facsimile signature or signatures have been used
on, any such certificate or certificates shall cease to be such officer or officers of the Corporation whether because of death, resignation or
otherwise before such certificate or certificates have been delivered by the Corporation, such certificate or certificates may nevertheless be
issued and delivered as though the person or persons who signed such certificate or certificates or whose facsimile signature or signatures have
been used thereon had not ceased to be such officer or officers of the Corporation. All certificates for shares shall be consecutively numbered or
otherwise identified. The name of the person to whom the shares represented thereby are issued, with the number of shares and date of issue,
shall be entered on the books of the Corporation. Shares of stock of the Corporation shall only be transferred on the books of the Corporation by
the holder of record thereof or by such holder's attorney duly authorized in writing, upon surrender to the Corporation of the certificate or
certificates for such shares endorsed by the appropriate person or persons, with such evidence of the authenticity of such endorsement, transfer,
authorization and other matters as the Corporation may reasonably require, and accompanied by all necessary stock transfer stamps. In that
event, it shall be the duty of the Corporation to issue a new certificate to the person entitled thereto, cancel the old certificate or certificates and
record the transaction on its books. Each such new certificate will be registered in such name as is requested by
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the holder of the surrendered certificate and shall be substantially identical in form to the surrendered certificate. Upon the receipt of proper
transfer instructions from the registered owner of uncertificated shares, if any, such uncertificated shares shall be cancelled, issuance of new
equivalent uncertificated or certificated shares shall be made to the stockholder entitled thereto and the transaction shall recorded upon the books
and records of the Corporation. The Board of Directors may appoint one or more transfer agents or registrars or both in connection with the
transfer of any class or series of securities of the Corporation.

Section 2.    Lost Certificates.     The Corporation may issue (i) a new certificate or certificates of stock or (ii) uncertificated shares in place
of any certificate or certificates previously issued by the Corporation, as applicable, in place of any certificate or certificates previously issued by
the Corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate
of stock to be lost, stolen or destroyed. When authorizing such issue of a new certificate or certificates, the Corporation may, in its discretion and
as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or certificates, or his or her legal
representative, to give the Corporation a bond sufficient to indemnify the Corporation against any claim that may be made against the
Corporation on account of the loss, theft or destruction of any such certificate or the issuance of such new certificate.

Section 3.    Fixing a Record Date for Stockholder Meetings.     In order that the Corporation may determine the stockholders entitled to
notice of or to vote at any meeting of stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record date
shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not
be more than 60 nor less than 10 days before the date of such meeting. If no record date is fixed by the Board of Directors, the record date for
determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be the close of business on the next day preceding the
day on which notice is first given. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall
apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.

Section 4.    Fixing a Record Date for Other Purposes.     In order that the Corporation may determine: (i) the stockholders entitled to
receive payment of any dividend or other distribution or allotment or any rights; or (ii) the stockholders entitled to exercise any rights in respect
of any change, conversion or exchange of stock, or for the purposes of any other lawful action, the Board of Directors may fix a record date,
which record date shall not precede the date upon which the resolution fixing the record date is adopted, and which record date shall be not more
than 60 days nor less than 10 days prior to such action. If no record date is fixed, the record date for determining stockholders for any such
purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto.

Section 5.    Registered Stockholders.     Prior to the surrender to the Corporation of the certificate or certificates for a share or shares of
stock with a request to record the transfer of such share or shares, the Corporation may treat the registered owner as the person entitled to receive
dividends, to vote, to receive notifications and otherwise to exercise all the rights and powers of an owner. The Corporation shall not be bound to
recognize any equitable or other claim to or interest in such share or shares on the part of any other person, whether or not it shall have express
or other notice thereof.

Section 6.    Subscriptions for Stock.     Unless otherwise provided for in any subscription agreement, subscriptions for shares shall be paid
in full at such time, or in such installments and at such times, as shall be determined by the Board of Directors. Any call made by the Board of
Directors for payment on subscriptions shall be uniform as to all shares of the same class or as to all shares of the same series. In case of default
in the payment of any installment or call when such payment is due, the Corporation may proceed to collect the amount due in the same manner
as any debt due the Corporation.
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 ARTICLE VII
GENERAL PROVISIONS

Section 1.    Dividends.     Dividends upon the capital stock of the Corporation, subject to the provisions of the Amended and Restated
Certificate of Incorporation, if any, may be declared by the Board of Directors at any regular or special meeting, in accordance with applicable
law. Dividends may be paid in cash, in property or in shares of the capital stock, subject to the provisions of the Amended and Restated
Certificate of Incorporation. Before payment of any dividend, there may be set aside out of any funds of the Corporation available for dividends
such sum or sums as the Directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or
for equalizing dividends, or for repairing or maintaining any property of the Corporation, or any other purpose and the Directors may modify or
abolish any such reserve in the manner in which it was created.

Section 2.    Checks, Drafts or Orders.     All checks, drafts or other orders for the payment of money by or to the Corporation and all notes
and other evidences of indebtedness issued in the name of the Corporation shall be signed by such officer or officers, agent or agents of the
Corporation, and in such manner, as shall be determined by resolution of the Board of Directors or a duly authorized committee thereof.

Section 3.    Contracts.     In addition to the powers otherwise granted to officers pursuant to ARTICLE IV hereof, the Board of Directors
may authorize any officer or officers, or any agent or agents, of the Corporation to enter into any contract or to execute and deliver any
instrument in the name of and on behalf of the Corporation, and such authority may be general or confined to specific instances.

Section 4.    Loans.     The Corporation may lend money to, or guarantee any obligation of, or otherwise assist any officer or other employee
of the Corporation or of its subsidiaries, including any officer or employee who is a Director of the Corporation or its subsidiaries, whenever, in
the judgment of the Directors, such loan, guaranty or assistance may reasonably be expected to benefit the Corporation and would not violate
applicable law. The loan, guaranty or other assistance may be with or without interest, and may be unsecured, or secured in such manner as the
Board of Directors shall approve, including, without limitation, a pledge of shares of stock of the Corporation, subject to applicable law. Nothing
in this Section 4 shall be deemed to deny, limit or restrict the powers of guaranty or warranty of the Corporation at common law or under any
statute.

Section 5.    Fiscal Year.     The fiscal year of the Corporation shall be fixed by resolution of the Board of Directors.

Section 6.    Corporate Seal.     The Board of Directors may provide a corporate seal which shall be in the form of a circle and shall have
inscribed thereon the name of the Corporation and the words "Corporate Seal, Delaware." The seal may be used by causing it or a facsimile
thereof to be impressed or affixed or reproduced or otherwise.

Section 7.    Voting Securities Owned By Corporation.     Voting securities in any other company held by the Corporation shall be voted by
the chief executive officer, the president or a vice president, unless the Board of Directors specifically confers authority to vote with respect
thereto, which authority may be general or confined to specific instances, upon some other person or officer. Any person authorized to vote
securities shall have the power to appoint proxies, with general power of substitution.

Section 8.    Inspection of Books and Records.     The Board of Directors shall have power from time to time to determine to what extent
and at what times and places and under what conditions and regulations the accounts and books of the Corporation, or any of them, shall be open
to the inspection of the stockholders; and no stockholder shall have any right to inspect any account or book or
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document of the Corporation, except as conferred by the laws of the State of Delaware, unless and until authorized so to do by resolution of the
Board of Directors or of the stockholders of the Corporation.

Section 9.    Section Headings.     Section headings in these By-laws are for convenience of reference only and shall not be given any
substantive effect in limiting or otherwise construing any provision herein.

Section 10.    Inconsistent Provisions.     In the event that any provision of these By-laws is or becomes inconsistent with any provision of
the Amended and Restated Certificate of Incorporation, the Delaware General Corporation Law, the Exchange Act or any regulation thereunder,
or any other applicable law or regulation, the provision of these By-laws shall not be given any effect to the extent of such inconsistency but
shall otherwise be given full force and effect.

Section 11.    Notices.     Except as provided in Section 4 of ARTICLE II hereof and Section 7 of ARTICLE III hereof, all notices referred
to herein shall be in writing, shall be delivered personally or by first class mail, postage prepaid, and shall be deemed to have been given when
so delivered or mailed to the Corporation at its principal executive offices and to any stockholder at such holder's address as it appears in the
stock records of the Corporation (unless otherwise specified in a written notice to the Corporation by such holder).

Section 12.    Amended and Restated Certificate of Incorporation.     Unless the context requires otherwise, references in these By-laws to
the Amended and Restated Certificate of Incorporation of the Corporation (as it may be amended and restated from time to time) shall also be
deemed to include any duly authorized certificate of designation relating to any series of Preferred Stock of the Corporation that may be
outstanding from time to time.

 ARTICLE VIII
AMENDMENTS

        In furtherance and not in limitation of the powers conferred by statute, the Board of Directors of the Corporation is expressly authorized to
make, alter, amend, change, add to or repeal these By-laws by the affirmative vote of a majority of the total number of Directors then in office
(except as set forth in Article IX), subject to further action by stockholders. Any alteration or repeal of these By-laws by the stockholders of the
Corporation shall require the affirmative vote of a majority of the combined voting power of the then outstanding shares of the Corporation
entitled to vote on such alteration or repeal.

 ARTICLE IX
CERTAIN GOVERNANCE MATTERS

Section 1.    Size and Composition of the Board of Directors.     Following the Effective Time of the Merger contemplated by the
Agreement and Plan of Merger dated July 20, 2012, by and among the Corporation, GenOn Energy, Inc. ("GenOn") and Plus Merger
Corporation (the "Merger Agreement"), the Board of Directors shall have sixteen members as set forth in the Amended and Restated Certificate
of Incorporation of the Corporation, which shall consist of (A) ten individuals (other than the persons referred to in clauses (B) and (C) below)
who are serving as directors of the Corporation immediately prior to the Effective Time designated by the Corporation, (B) the person holding
the position of chairman of the Board of Directors immediately prior to the Effective Time, (C) the person holding the positions of chief
executive officer and president of the Corporation immediately prior to the Effective Time, (D) three individuals (other than the person referred
to in clause (E) below) who are serving as directors of GenOn immediately prior to the Effective Time as designated by the board of directors of
GenOn prior to the Effective Time, each of whom shall meet the independence standards of the New York Stock Exchange with respect to the
Corporation, and (E) the person
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holding the positions of chairman and chief executive officer of GenOn immediately prior to the Effective Time. The directors referred to in
clauses (A), (B) and (C) are each a "North Director" and the directors referred to in clauses (D) and (E) are each a "South Director".
Notwithstanding anything to the contrary in this Article IX, from and after the Effective Time, each person designated as a director of the
Corporation shall serve as a director until such person's successor shall be elected and qualified or such person's earlier death, resignation or
removal in accordance with the Amended and Restated Certificate of Incorporation. Capitalized terms used but not defined in this Article IX
shall have the meaning ascribed to them in the Merger Agreement.

Section 2.    Classification of Directors.     [Add the following provision in the event that the Closing occurs prior to the filing of the
definitive proxy statement for the 2013 annual meeting of the stockholders of the Corporation:][As of the Effective Time, one South Director
shall be designated by the Board of Directors as a Class I director with a term expiring at the 2013 annual meeting of stockholders, two South
Directors shall be designated by the Board of Directors as Class II directors with terms expiring at the 2014 annual meeting of stockholders and
one South Director shall be designated by the Board of Directors as a Class III director with a term expiring at the 2015 annual meeting of
stockholders. All North Directors shall remain in their respective classes without any change (except as contemplated by Article Ten of the
Amended and Restated Certificate of Incorporation). The Corporation, through the Board of Directors of the Corporation and subject to the
fiduciary duties of the Board of Directors of the Corporation to the stockholders of the Corporation, shall take all necessary action to nominate
and recommend the South Director designated as a Class I director for election to the Board of Directors of the Corporation in the proxy
statement relating to the 2013 annual meeting of stockholders.]

        [Add the following provision in the event that the Closing occurs after the filing of the definitive proxy statement for the 2013 Annual
Meeting but prior to the 2013 annual meeting of stockholders:] [As of the Effective Time, two South Directors shall be designated by the Board
of Directors as Class II directors with a term expiring at the 2014 annual meeting of stockholders and two South Directors shall be designated by
the Board of Directors as Class III directors with a term expiring at the 2015 annual meeting of stockholders. All North Directors shall remain in
their respective classes without any change (except as contemplated by Article Ten of the Amended and Restated Certificate of Incorporation).]

        [Add the following provision in the event that the Closing occurs after the 2013 annual meeting of stockholders:] [As of the Effective Time,
two of the South Directors shall be designated by the Board of Directors as Class I directors (after giving effect to the board declassification in
connection with the 2013 annual meeting of stockholders as contemplated by Article Ten of the Amended and Restated Certificate of
Incorporation) with terms expiring at the 2014 annual meeting of stockholders and two South Directors shall be designated by the Board of
Directors as Class II directors (after giving effect to the board declassification in connection with the 2013 annual meeting of stockholders as
contemplated by Article Ten of the Amended and Restated Certificate of Incorporation) with terms expiring at the 2015 annual meeting of
stockholders. All North Directors shall remain in their respective classes without any change (except as contemplated by Article Ten of the
Amended and Restated Certificate of Incorporation).]

Section 3.    Status of Vice Chairman.     As of the Effective Time, the person holding the positions of chairman and chief executive officer
of GenOn immediately prior to the Effective Time shall be vice chairman of the Board of Directors, and, subject to the fiduciary duties of the
Board of Directors, shall hold such position until at least the 2014 annual meeting of stockholders.

Section 4.    Committee Chairmanship.     [Add the following provision in the event that the Closing occurs before the 2013 annual meeting
of stockholders:][From the Effective Time and until the 2013 annual meeting of stockholders, a South Director (other than the vice chairman),
subject to the fiduciary duties of the Board of Directors, shall be the co-chairman of one of the standing committees of the Board of Directors as
determined by the Board of Directors. From the 2013 annual meeting of
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stockholders and until at least the 2014 annual meeting of stockholders, such South Director, subject to the fiduciary duties of the Board of
Directors, shall be the chairman of such committee of the Board of Directors.]

        [Add the following provision in the event that the Closing occurs on or after the 2013 annual meeting of stockholders:][From the Effecitve
Time and until at least the 2014 annual meeting of stockholders, a South Director (other than the vice chairman), subject to the fiduciary duties
of the Board of Directors, shall be the chairman of one of the standing committees of the Board of Directors as determined by the Board of
Directors.]

Section 5.    Amendment.     Any provision of these By-laws to the contrary notwithstanding (except the last sentence of Article VIII), prior
to the conclusion of the 2014 annual meeting of stockholders, in addition to any other vote required by these By-laws, the affirmative vote of at
least 90% of the total number of Directors then in office shall be required to amend any provision of this Article IX, any provision in these
By-laws regarding the office or responsibilities of the vice chairman, or Sections 2, 4 or 10 of Article III.
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 ANNEX B

[LETTERHEAD OF CREDIT SUISSE SECURITIES (USA) LLC]

July 20, 2012

Board of Directors
NRG Energy, Inc.
211 Carnegie Center
Princeton, New Jersey 08540

Board of Directors:

        You have asked us to advise you with respect to the fairness, from a financial point of view, to NRG Energy, Inc. ("NRG") of the Exchange
Ratio (as defined below) set forth in an Agreement and Plan of Merger (the "Merger Agreement") to be entered into among NRG, Plus Merger
Corporation, a wholly owned subsidiary of NRG ("Merger Sub"), and GenOn Energy, Inc. ("GenOn"). The Merger Agreement provides for,
among other things, the merger of Merger Sub with and into GenOn (the "Merger") pursuant to which GenOn will become a wholly owned
subsidiary of NRG and each outstanding share of the common stock, par value $0.001 per share ("GenOn Common Stock"), of GenOn will be
converted into the right to receive 0.1216 (the "Exchange Ratio") of a share of the common stock, par value $0.01 per share ("NRG Common
Stock"), of NRG.

        In arriving at our opinion, we have reviewed an execution version, provided to us on July 20, 2012, of the Merger Agreement and certain
publicly available business and financial information relating to NRG and GenOn. We also have reviewed certain other information relating to
NRG and GenOn, including financial forecasts relating to NRG and GenOn reflecting alternative natural gas and power pricing assumptions,
provided to or discussed with us by NRG and GenOn, and have met with the managements of NRG and GenOn to discuss the businesses and
prospects of NRG and GenOn, respectively. We also have considered certain financial and stock market data of NRG and GenOn, and we have
compared that data with similar data for other publicly held companies in businesses we deemed similar to those of NRG and GenOn, and we
have considered, to the extent publicly available, the financial terms of certain other business combinations and transactions which have been
effected or announced. We also considered such other information, financial studies, analyses and investigations and financial, economic and
market criteria which we deemed relevant.

        In connection with our review, we have not independently verified any of the foregoing information and we have assumed and relied upon
such information being complete and accurate in all material respects. With respect to the financial forecasts for NRG and GenOn utilized in our
analyses, the managements of NRG and GenOn have advised us, and we have assumed, with your consent, that such forecasts have been
reasonably prepared on bases reflecting the best currently available estimates and judgments of the managements of NRG and GenOn as to the
future financial performance of NRG and GenOn, respectively, under the alternative assumptions reflected therein regarding natural gas and
power prices, and we express no opinion with respect to such forecasts or the assumptions on which they are based. With respect to the estimates
provided to us by the managements of NRG and GenOn regarding net cost savings and synergies anticipated to result from the Merger and
potential net operating loss carryforwards and other tax benefits expected to be utilized by NRG and GenOn, the managements of NRG and
GenOn have advised us, and we have assumed, with your consent, that they have been reasonably prepared on bases reflecting the best currently
available estimates and judgments of such managements and that such cost savings, synergies and tax benefits will be realized in the amounts
and at the times indicated thereby. As you are aware, the financial forecasts for NRG and GenOn that we have utilized reflect certain market
trends and industry assumptions of the managements of NRG and GenOn, including assumptions as to future natural gas, power and relevant
commodity prices, which are subject to significant volatility and which, if different than as assumed,
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could have an adverse impact on our analyses or opinion. We also have relied upon, with your consent and without independent verification, the
assessments of the managements of NRG and GenOn as to NRG's ability to integrate the businesses of NRG and GenOn and retain key
employees of NRG and GenOn. We have assumed, with your consent, that there will be no developments with respect to any such matters that
would be material to our analyses or opinion. We also have assumed, with your consent, that the Merger will qualify as a reorganization under
Section 368(a) of the Internal Revenue Code of 1986, as amended, for federal income tax purposes. In addition, we have assumed, with your
consent, that, in the course of obtaining any regulatory or third party consents, approvals or agreements in connection with the Merger, no delay,
limitation, restriction or condition will be imposed that would have an adverse effect on NRG, GenOn or the contemplated benefits of the
Merger, that the Merger will be consummated in accordance with the terms of the Merger Agreement, without waiver, modification or
amendment of any material term, condition or agreement thereof, and no adverse effect will result in the event that the Merger is effected
through an alternative structure as permitted under the terms of the Merger Agreement. Representatives of NRG have advised us, and we also
have assumed, that the terms of the Merger Agreement, when executed, will conform in all material respects to the terms reflected in the
execution version reviewed by us. In addition, we have not been requested to make, and have not made, an independent evaluation or appraisal
of the assets or liabilities (contingent or otherwise) of NRG or GenOn, nor have we been furnished with any such evaluations or appraisals.

        Our opinion addresses only the fairness, from a financial point of view and as of the date hereof, to NRG of the Exchange Ratio provided
for in the Merger and does not address any other aspect or implication of the Merger or any other agreement, arrangement or understanding
entered into in connection with the Merger or otherwise, including, without limitation, the form or structure of the Merger or the fairness of the
amount or nature of, or any other aspect relating to, any compensation to any officers, directors or employees of any party to the Merger, or class
of such persons, relative to the Exchange Ratio or otherwise. Furthermore, no opinion, counsel or interpretation is intended regarding matters
that require legal, regulatory, accounting, tax or similar professional advice. It is assumed that such opinions, counsel, interpretations or advice
have been or will be obtained from appropriate professional sources. The issuance of this opinion was approved by our authorized internal
committee.

        Our opinion is necessarily based upon information made available to us as of the date hereof and financial, economic, market and other
conditions as they exist and can be evaluated on the date hereof and upon certain assumptions regarding such financial, economic, market and
other conditions. We are not expressing any opinion as to what the value of shares of NRG Common Stock actually will be when issued to the
holders of GenOn Common Stock pursuant to the Merger or the prices at which shares of NRG Common Stock or GenOn Common Stock will
trade at any time. Our opinion does not address the relative merits of the Merger as compared to alternative transactions or strategies that might
be available to NRG, nor does it address the underlying business decision of NRG to proceed with the Merger.

        We have acted as financial advisor to NRG in connection with the Merger and will receive a fee for our services, a significant portion of
which is contingent upon consummation of the Merger. We also will receive fees upon execution of the Merger Agreement and approval of the
Merger by the stockholders of NRG and GenOn. As the board is aware, we or certain of our affiliates may provide financing services to NRG in
respect of potential debt offers in connection with the Merger, for which services we and such affiliates would expect to receive compensation.
In addition, NRG has agreed to
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indemnify us and certain related parties for certain liabilities and other items arising out of or related to our engagement. We and our affiliates in
the past have provided, currently are providing and in the future may provide investment banking and other financial services to NRG, GenOn
and their respective affiliates, for which services we and our affiliates have received and would expect to receive compensation, including acting
as (i) financial advisor to NRG in connection with certain divestiture transactions in 2012, (ii) joint lead bookrunner, joint lead arranger and
documentation agent for, and/or as a lender under, an existing $1.6 billion senior secured term loan facility and $2.3 billion senior secured
revolving credit facility of NRG, (iii) joint book-running manager for a $2 billion senior secured notes offering of NRG in 2011, (iv) joint
bookrunner, co-lead arranger and co-syndication agent for, and as a lender under, an existing $700 million senior secured term loan facility and
$788 million senior secured revolving credit facility of GenOn and (v) initial purchaser for a senior notes exchange offer in 2011 and senior
notes offering in 2010 of GenOn. In addition, certain of our affiliates hold shares of NRG's 3.625% convertible preferred stock. We are a full
service securities firm engaged in securities trading and brokerage activities as well as providing investment banking and other financial
services. In the ordinary course of business, we and our affiliates may acquire, hold or sell, for our and our affiliates own accounts and the
accounts of customers, equity, debt and other securities and financial instruments (including bank loans and other obligations) of NRG, GenOn
and any other company that may be involved in the Merger, as well as provide investment banking and other financial services to such
companies.

        It is understood that this letter is for the information of the Board of Directors of NRG (in its capacity as such) in connection with its
evaluation of the Merger and does not constitute advice or a recommendation to any stockholder as to how such stockholder should vote or act
on any matter relating to the proposed Merger or otherwise.

        Based upon and subject to the foregoing, it is our opinion that, as of the date hereof, the Exchange Ratio in the Merger is fair, from a
financial point of view, to NRG.

Very truly yours,

CREDIT SUISSE SECURITIES (USA) LLC
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 ANNEX C

[LETTERHEAD OF MORGAN STANLEY & CO. LLC]

July 20, 2012

Board of Directors
NRG Energy, Inc.
211 Carnegie Center
Princeton, New Jersey 08540

Board of Directors:

        We understand that NRG Energy, Inc. ("NRG"), Plus Merger Corporation, a wholly owned subsidiary of NRG ("Merger Sub"), and GenOn
Energy, Inc. ("GenOn") propose to enter into an Agreement and Plan of Merger substantially in the form of the execution version provided to us
on July 20, 2012 (the "Merger Agreement"), which provides, among other things, for the merger of Merger Sub with and into GenOn (the
"Merger"). Pursuant to the Merger, GenOn will become a wholly owned subsidiary of NRG, and each outstanding share of the common stock,
par value $0.001 per share ("GenOn Common Stock"), of GenOn will be converted into the right to receive 0.1216 of a share (the "Exchange
Ratio") of the common stock, par value $0.01 per share ("NRG Common Stock"), of NRG. The terms and conditions of the Merger are more
fully set forth in the Merger Agreement.

        You have asked for our opinion as to whether the Exchange Ratio pursuant to the Merger Agreement is fair from a financial point of view
to NRG.

        For purposes of the opinion set forth herein, we have:

1)
Reviewed certain publicly available financial statements and other business and financial information of NRG and GenOn,
respectively;

2)
Reviewed certain internal financial statements and other financial and operating data concerning NRG and GenOn,
respectively;

3)
Reviewed certain financial projections reflecting alternative natural gas and power pricing assumptions prepared by the
managements of NRG and GenOn, respectively;

4)
Reviewed information relating to certain strategic, financial and operational benefits anticipated from the Merger and
potential net operating loss carryforwards and other tax benefits expected to be utilized by NRG and GenOn, prepared by the
managements of NRG and GenOn, respectively;

5)
Discussed the past and current operations and financial condition and the prospects of NRG and GenOn, including
information relating to certain strategic, financial and operational benefits anticipated from the Merger and potential net
operating loss carryforwards and other tax benefits expected to be utilized by NRG and GenOn, with senior executives of
NRG and GenOn;

6)
Reviewed the reported prices and trading activity for NRG Common Stock and GenOn Common Stock;

7)
Compared the financial performance of NRG and GenOn and the prices and trading activity of NRG Common Stock and
GenOn Common Stock with that of certain other publicly-traded companies comparable with NRG and GenOn,
respectively, and their securities;
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9)
Participated in discussions and negotiations among representatives of NRG and GenOn and their advisors;

10)
Reviewed the Merger Agreement; and

11)
Performed such other analyses, reviewed such other information and considered such other factors as we have deemed
appropriate.

        We have assumed and relied upon, without independent verification, the accuracy and completeness of the information that was publicly
available or supplied or otherwise made available to us by NRG and GenOn, and formed a substantial basis for this opinion. With respect to the
financial projections, including information relating to certain strategic, financial and operational benefits anticipated from the Merger, we have
assumed that they have been reasonably prepared on bases reflecting the best currently available estimates and judgments of the respective
managements of NRG and GenOn of the future financial performance of NRG and GenOn, respectively, under the alternative assumptions
reflected therein regarding natural gas and power prices. We have relied upon, without independent verification, the assessments of the
managements of NRG and GenOn as to: (i) the strategic, financial and other operational benefits expected to result from the Merger and
potential net operating loss carryforwards and other tax benefits expected to be utilized by NRG and GenOn, including the timing and
achievability thereof; (ii) the timing and risks associated with the integration of NRG and GenOn; (iii) the ability to retain key employees of
NRG and GenOn, respectively, and (iv) certain market trends and industry assumptions included in the financial projections, including
assumptions as to future natural gas, power and relevant commodity prices, which are subject to significant volatility and which, if different than
as assumed, could have an adverse impact on our analyses or opinion. We have assumed that there will be no developments with respect to any
of the foregoing that would be material to our analyses or opinion. In addition, we have assumed that the Merger will be consummated in
accordance with the terms set forth in the Merger Agreement without any waiver, amendment or delay of any terms or conditions, including,
among other things, that the Merger will be treated as a tax-free reorganization pursuant to the Internal Revenue Code of 1986, as amended, and
no adverse effect will result in the event that the Merger is effected through an alternative structure as permitted under the terms of the Merger
Agreement. Morgan Stanley has assumed that in connection with the receipt of all necessary governmental, regulatory or other approvals and
consents required for the proposed Merger, no delays, limitations, conditions or restrictions will be imposed that would have a material adverse
effect on the contemplated benefits expected to be derived in the proposed Merger. We are not legal, tax or regulatory advisors. We are financial
advisors only and have relied upon, without independent verification, the assessments of NRG and GenOn and their respective advisors with
respect to legal, tax and regulatory matters. We express no opinion with respect to the fairness of the amount or nature of the compensation to
any of NRG's or GenOn's officers, directors or employees, or any class of such persons, relative to the Exchange Ratio or otherwise. We have
not made any independent valuation or appraisal of the assets or liabilities (contingent or otherwise) of NRG or GenOn, nor have we been
furnished with any such valuations or appraisals. Our opinion is necessarily based on financial, economic, market and other conditions as in
effect on, and the information made available to us as of, the date hereof. Events occurring after the date hereof may affect this opinion and the
assumptions used in preparing it, and we do not assume any obligation to update, revise or reaffirm this opinion.

        We have acted as financial advisor to NRG in connection with the Merger and will receive a fee for our services, a significant portion of
which is contingent upon the closing of the Merger. In addition, Morgan Stanley will receive fees upon execution of the Merger Agreement and
approval of the Merger by the stockholders of NRG and GenOn. As the board is aware, Morgan Stanley or certain of its affiliates may provide
financing services to NRG in respect of potential debt offers in connection with the Merger, for which services Morgan Stanley and such
affiliates would expect to receive compensation. In the two years prior to the date hereof, we have provided financial advisory and
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financing services to NRG and GenOn and have received fees in connection with such services. Morgan Stanley also may seek to provide such
services to NRG and GenOn in the future and expects to receive fees for the rendering of these services.

        Please note that Morgan Stanley is a global financial services firm engaged in the securities, investment management and individual wealth
management businesses. Our securities business is engaged in securities underwriting, trading and brokerage activities, foreign exchange,
commodities and derivatives trading, prime brokerage, as well as providing investment banking, financing and financial advisory services.
Morgan Stanley, its affiliates, directors and officers may at any time invest on a principal basis or manage funds that invest, hold long or short
positions, finance positions, and may trade or otherwise structure and effect transactions, for their own account or the accounts of its customers,
in debt or equity securities or loans of NRG, GenOn or any other company, or any currency or commodity, that may be involved in this
transaction, or any related derivative instrument.

        This opinion has been approved by a committee of Morgan Stanley investment banking and other professionals in accordance with our
customary practice. This opinion is for the information of the Board of Directors of NRG and may not be used for any other purpose without our
prior written consent, except that a copy of this opinion may be included in its entirety in any filing NRG is required to make with the Securities
and Exchange Commission in connection with this transaction if such inclusion is required by applicable law. In addition, this opinion does not
in any manner address the prices at which shares of NRG Common Stock or GenOn Common Stock will trade at any time. Morgan Stanley
expresses no opinion or recommendation as to how any stockholder should vote at the stockholders' meetings to be held in connection with the
Merger or otherwise.

        Based on and subject to the foregoing, we are of the opinion on the date hereof that the Exchange Ratio pursuant to the Merger Agreement
is fair from a financial point of view to NRG.

Very truly yours,

MORGAN STANLEY & CO. LLC

By: /s/ JEFFREY R. HOLZSCHUH

Jeffrey R. Holzschuh
Vice Chairman, Managing Director
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 ANNEX D

[J.P. Morgan letterhead]

July 20, 2012

The Board of Directors
GenOn Energy, Inc.
1000 Main Street
Houston, TX 77002

Members of the Board of Directors:

        You have requested our opinion as to the fairness, from a financial point of view, to the holders of common stock, par value $0.001 per
share (the "Company Common Stock"), of GenOn Energy, Inc. (the "Company") of the Exchange Ratio (as defined below) in the proposed
merger (the "Transaction") of the Company with a wholly-owned subsidiary of NRG Energy, Inc. (the "Acquiror"). Pursuant to the Agreement
and Plan of Merger (the "Agreement"), by and among the Company, the Acquiror and its subsidiary, Plus Merger Corporation ("Merger Sub"),
the Company will become a wholly-owned subsidiary of the Acquiror, and each outstanding share of Company Common Stock, other than
shares of Company Common Stock owned directly or indirectly by the Acquiror, Merger Sub or any of their respective subsidiaries or held
directly or indirectly by the Company or any of its subsidiaries, will be converted into the right to receive 0.1216 shares (the "Exchange Ratio")
of the Acquiror's common stock, par value $0.01 per share (the "Acquiror Common Stock").

        In connection with preparing our opinion, we have (i) reviewed the Agreement; (ii) reviewed certain publicly available business and
financial information concerning the Company and the Acquiror and the industries in which they operate; (iii) compared the proposed financial
terms of the Transaction with the publicly available financial terms of certain transactions involving companies we deemed relevant and the
consideration paid for such companies; (iv) compared the financial and operating performance of the Company and the Acquiror with publicly
available information concerning certain other companies we deemed relevant and reviewed the current and historical market prices of the
Company Common Stock and the Acquiror Common Stock and certain publicly traded securities of such other companies; (v) reviewed certain
internal financial analyses and forecasts prepared by the managements of the Company and the Acquiror relating to their respective businesses,
as well as the estimated amount and timing of the cost savings and related expenses and synergies expected to result from the Transaction (the
"Synergies"); and (vi) performed such other financial studies and analyses and considered such other information as we deemed appropriate for
the purposes of this opinion.

        In addition, we have held discussions with certain members of the management of the Company and the Acquiror with respect to certain
aspects of the Transaction, and the past and current business operations of the Company and the Acquiror, the financial condition and future
prospects and operations of the Company and the Acquiror, the effects of the Transaction on the financial condition and future prospects of the
Company and the Acquiror, and certain other matters we believed necessary or appropriate to our inquiry.

        In giving our opinion, we have relied upon and assumed the accuracy and completeness of all information that was publicly available or
was furnished to or discussed with us by the Company and the Acquiror or otherwise reviewed by or for us, and we have not independently
verified (nor have we assumed responsibility or liability for independently verifying) any such information or its accuracy or completeness. We
have not conducted or been provided with any valuation or appraisal of any assets or liabilities, nor have we evaluated the solvency of the
Company or the Acquiror under any state or
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federal laws relating to bankruptcy, insolvency or similar matters. In relying on financial analyses and forecasts provided to us or derived
therefrom, including the Synergies, we have assumed that they have been reasonably prepared based on assumptions reflecting the best currently
available estimates and judgments by management as to the expected future results of operations and financial condition of the Company and the
Acquiror to which such analyses or forecasts relate. We express no view as to such analyses or forecasts (including the Synergies) or the
assumptions on which they were based. We have also assumed that the Transaction and the other transactions contemplated by the Agreement
will qualify as a tax-free reorganization for United States federal income tax purposes, representatives of the Company, and will be
consummated as described in the Agreement. We have also assumed that the representations and warranties made by the Company and the
Acquiror in the Agreement and the related agreements are and will be true and correct in all respects material to our analysis. We are not legal,
regulatory or tax experts and have relied on the assessments made by advisors to the Company with respect to such issues. We have further
assumed that all material governmental, regulatory or other consents and approvals necessary for the consummation of the Transaction will be
obtained without any adverse effect on the Company or the Acquiror or on the contemplated benefits of the Transaction.

        Our opinion is necessarily based on economic, market and other conditions as in effect on, and the information made available to us as of,
the date hereof. It should be understood that subsequent developments may affect this opinion and that we do not have any obligation to update,
revise, or reaffirm this opinion. Our opinion is limited to the fairness, from a financial point of view, to the holders of the Company Common
Stock of the Exchange Ratio in the proposed Transaction and we express no opinion as to the fairness of any consideration to be paid in
connection with the Transaction to the holders of any other class of securities, creditors or other constituencies of the Company or as to the
underlying decision by the Company to engage in the Transaction. Furthermore, we express no opinion with respect to the amount or nature of
any compensation to any officers, directors, or employees of any party to the Transaction, or any class of such persons relative to the Exchange
Ratio applicable to the holders of the Company Common Stock in the Transaction or with respect to the fairness of any such compensation. We
are expressing no opinion herein as to the price at which the Company Common Stock or the Acquiror Common Stock will trade at any future
time.

        We note that we were not authorized to and did not solicit any expressions of interest from any other parties with respect to the sale of all or
any part of the Company or any other alternative transaction.

        We have acted as financial advisor to the Company with respect to the proposed Transaction and will receive a fee from the Company for
our services, all of which will become payable only if the proposed Transaction is consummated. In addition, the Company has agreed to
indemnify us for certain liabilities arising out of our engagement. During the two years preceding the date of this letter, we and our affiliates
have had commercial or investment banking relationships with the Company and the Acquiror, for which we and such affiliates have received
customary compensation. Such services during such period have included acting as (i) Mirant Corporation's financial advisor on its merger with
RRI Energy, Inc. to form the Company in December 2010, (ii) the Company's bookrunner in its issuance and sale of $675 million in aggregate
principal amount of 9.5% senior unsecured notes due in 2018 and $550 million in aggregate principal amount of 9.875% senior unsecured notes
due in 2020, in each case, in September 2010, , (iii) the Acquiror's co-manager in its issuance and sale of $1,100,000,000 aggregate principal
amount of 8.25% senior notes due 2020 in August 2010, (iv) the Acquiror's bookrunner in its issuance and sale of $1,200,000,000 aggregate
principal amount of 7.625% senior notes due 2018 in January 2011 and (v) the Acquiror's bookrunner in its issuance and sale of $2,400,000,000
aggregate principal amount of 7.375% senior notes due 2016 in May 2011. In addition, our commercial banking affiliate is an agent bank and a
lender under outstanding credit facilities of the Company and the Acquiror, for which it receives customary compensation or other financial
benefits. In the ordinary
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course of our businesses, we and our affiliates may actively trade the debt and equity securities of the Company or the Acquiror for our own
account or for the accounts of customers and, accordingly, we may at any time hold long or short positions in such securities.

        On the basis of and subject to the foregoing, it is our opinion as of the date hereof that the Exchange Ratio in the proposed Transaction is
fair, from a financial point of view, to the holders of the Company Common Stock.

        The issuance of this opinion has been approved by a fairness opinion committee of J.P. Morgan Securities LLC. This letter is provided to
the Board of Directors of the Company (in its capacity as such) in connection with and for the purposes of its evaluation of the Transaction. This
opinion does not constitute a recommendation to any shareholder of the Company as to how such shareholder should vote with respect to the
Transaction or any other matter. This opinion may not be disclosed, referred to, or communicated (in whole or in part) to any third party for any
purpose whatsoever except with our prior written approval. This opinion may be reproduced in full in any proxy or information statement mailed
to shareholders of the Company but may not otherwise be disclosed publicly in any manner without our prior written approval.

Very truly yours,

J.P. MORGAN SECURITIES LLC
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